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Improving Access to Financial 
Services Jobs for Workers with 
Records 
 
Introduction 

Chairwoman Beatty, Ranking Member Wagner, and members of the subcommittee, thank 

you for your attention to this important issue. I appreciate the opportunity to submit this 

information for the record ahead of the subcommittee’s September 28, 2021 hearing, “Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice-Involved Individuals.” I am Beth Avery, a senior staff attorney with the National Employment 

Law Project. 

 

Founded in 1969, the nonprofit National Employment Law Project (NELP) is a leading 

advocacy organization with a mission to build a just and inclusive economy where all 

workers have expansive rights and thrive in good jobs. Together with local, state, and 

national partners, NELP advances its mission through transformative legal and policy 

solutions, research, capacity-building, and communications. Our primary goals are to build 

worker power, dismantle structural and institutional racism, and to ensure economic 

security for all. In conjunction with allies across the country, NELP works to eliminate the 

barriers to employment that people with records face and to examine connections between 

the labor market and carceral systems. 

 

Workers with records need and deserve reliable access to income through employment. 

They deserve safe, good-paying, stable jobs. But a huge proportion of the millions of people 

with records are denied work because of overly broad and unnecessary barriers enacted by 

law or employer bias. Even when they find work, people with records can expect to earn less 

for the rest of their lives. 

 

Because of massive investments in a legal system that criminalizes and incarcerates people 

of color, Black and Latinx people are much more likely to have a record than white people. 

Laws and employer policies that exclude people with records, therefore, disproportionately 

impact Black and Latinx workers, who already face higher unemployment and worse pay 

than white workers. In fact, a disproportionate share of people in underpaid, insecure, and 

unsafe jobs are Black and brown. But occupational segregation is not inevitable or 

accidental; excluding people with records from good jobs represents one set of policy 

choices that reinforces it. 
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The financial services sector is overwhelmingly white and grows even more so as you move 

up the corporate ladder. The exclusion of people with records contributes to the lack of 

Black and Latinx employees in the sector. Federal laws unnecessarily prohibit financial 

services employers from hiring many people with records. Legal barriers, however, are not 

the sole mechanism locking out people with records. Employers also respond to the stigma 

of a record and choose not to hire eligible and qualified workers with records. Both laws and 

employer practices must change if meaningful steps are to be taken toward improving access 

to good jobs for people with records and racially integrating the financial services workforce.  

 

Excluding Workers with Records from Good Jobs Contributes to a Racially 

Segregated Workforce 

A massive population of people with records, who are disproportionately Black and Latinx, 

are systematically locked out of good jobs and careers across the country because of 

unnecessary barriers erected by both lawmakers and employers. Their exclusion holds back 

Black and Latinx families, in particular, and contributes to racial wage and wealth gaps. 

 

The Stigma of a Record Destroys Job Prospects, Especially for Black Workers 

The United States imprisons more of its people than any other nation.1 More than 70 million 

people—or nearly one in three adults—have an arrest or conviction record that can show up 

on an employment-related background check.2 Over 600,000 people return to their 

communities following a term of incarceration every year.3 

 

For a variety of reasons, ranging from over-policing and racial profiling to racist charging 

and sentencing decisions, the people impacted by mass criminalization are 

disproportionately Black and Latinx.4 On average in state prisons, Black people are 

incarcerated at over five times the rate of white people; in five states, at over 10 times the 

rate.5 Nearly one-third of adult Black men have a felony record, as compared with 8 percent 

of the overall adult population.6 These race disparities cannot be attributed to significantly 

different rates of offending.7 
 

The stigma of a record can destroy employment prospects, having an especially unfair 

impact on Black workers. Not only are Black communities more impacted by mass 

incarceration, but Black workers are penalized in the labor market more harshly than white 

workers for having a record.8 Simply put, bias against workers with records is inseparable 

from anti-Black racism. Unemployment statistics make this connection especially obvious. 

 

The unemployment rate for Black workers has remained double that of white workers 

throughout the past 50 years.9 Meanwhile, workers who have been incarcerated are four to 

six times more likely to be unemployed than other workers.10 In fact, pre-pandemic 

estimates put the unemployment rate for formerly incarcerated people higher than peak 

unemployment during the Great Depression (24.8 percent).11 In 2008, when the general 

unemployment rate was just 5.8 percent, an estimated 27.3 percent of formerly incarcerated 

people were unemployed.12  

 
The challenges faced by workers with records are compounded by issues of racial and 

gender justice. While someone who has been incarcerated is much more likely to be jobless, 

it is especially likely for Black men and women with records.13 White men and women face 
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unemployment rates 14 percent and 18 percent higher, respectively, if they have been 

incarcerated.14 Black men and women see much greater prison penalties: formerly 

incarcerated Black men and women see unemployment rates 27 percent and 37 percent 

higher, respectively, than their counterparts who have not been incarcerated.15  

 

Locking workers with records out of employment is unfair not just to those workers, but also 

to their families, neighborhoods, and communities. Quality employment is critical to successfully rejoining one’s community after incarceration: studies show that employment is 

the single most important influence on decreasing recidivism16 and that higher wages 

translate to lower recidivism.17  

 When people with records can’t access work, their families suffer. Needlessly blocking 

people with records from good jobs means their children and families are less likely to 

receive the resources and opportunities they deserve.18 Nearly half of U.S. children have at 

least one parent with an arrest or conviction record.19 Black households disproportionately 

lose wage earners first to incarceration and then to a labor market that excludes people with 

records. One in nine Black children have an incarcerated parent as compared with 1 in 57 

white children.20 All told, mass incarceration significantly contributes to poverty and helps 

explain why poverty has remained high despite general economic growth in recent 

decades.21 

 

Disadvantaging Workers with Records Exacerbates Occupational Segregation Unemployment statistics, while important, don’t tell the full story. Across the nation, 
working people of color are segregated into the lowest paid, least stable, and most 

dangerous jobs.22 After controlling for education, 87 percent of occupations in the United 

States can be classified as racially segregated.23 This stratification perpetuates racial wage 

gaps and contributes to a growing racial wealth gap. The median Black household holds 

approximately 12 cents for every dollar of wealth held by the median white family.24 Black 

women earn just 63 cents for every dollar earned by a white man—whether they both have 

less than a high school education or advanced degrees.  

 

Labor market inequity is especially apparent for workers with records, who are typically 

expected to be grateful for even the worst job opportunities. People with records are often 

offered only jobs that are temporary, pay inadequate wages, and provide little or no chance 

for advancement.25 When acceptable jobs aren’t available, they don’t have the luxury to wait 

for something better to come along. People under court surveillance, including those on 

parole or probation, are often forced—under threat of reincarceration—to accept underpaid, 

dangerous, and unstable work.26 

 

Black workers earn less than white workers at all levels of education, and the gap has only 

gotten worse in the past 20 years.27 Having a record further reduces wages for a person’s 
entire life. That reduction reinforces the racial wage gap because workers with records are 

disproportionately Black and Latinx. After incarceration, individuals can expect their wages 

to drop for the rest of their lives, resulting in their lifetime earnings being cut in half.28 Those 

who have been convicted but not incarcerated also see wage decreases that last for the rest 

of their lives.29 Even a misdemeanor conviction reduces annual earnings by an average of 16 

percent.30 All told, the communities of people with conviction records lose total income 

equal to $372.3 billion each year.31 
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Jobs in the Overwhelmingly White Financial Services Sector Must Be Opened 

to People with Records  

Occupational segregation is apparent throughout the economy32 and within the financial 

services industry. The financial services workforce is overwhelmingly white, especially in 

senior positions. Black and Latinx workers who make it through the door and are hired into 

the sector are concentrated in the most junior, lowest paid jobs. Black and Latinx 

representation among workers at large finance and insurance companies drops steadily and 

significantly as you move up the corporate ladder.33 Nearly 9 in 10 of the highest paid, 

senior-most employees at such companies are white.34 At that top level, Black workers 

represent just 2.6 percent, and Latinx workers just 3.7 percent, of employees.35 

 

Despite growing evidence that diverse companies perform better36 and increasing talk 

across the industry about the value of racial diversity, Black representation among mid- and 

executive-level positions in financial services has actually decreased in recent years.37 

Financial services companies must therefore redouble their efforts toward hiring, retaining, 

and promoting Black and Latinx workers—and be held accountable for doing so. That 

endeavor will require a fresh examination of the ways employers may be locking out 

workers of color and inhibiting their success once hired, including the refusal to hire people 

with conviction records. 

 

Sometimes laws keep people with records from accessing stable careers and good jobs.38 Just 

as often, however, employer bias against the stigma of a record is to blame. One landmark 

study observed dramatic drops in employer callback rates when job applicants made their 

records known: callbacks halved for white applicants with records and dropped by two-

thirds for Black applicants with records.39 Underlining the potency of anti-Black racism, the 

study also found that white applicants with records received a higher rate of callbacks than 

Black applicants without a record.40 

 

Expanding employment opportunities for people with records is not a silver bullet to undo 

the effects of centuries of systemic racism in the labor market. And opening financial 

services jobs to workers with records will not alone erase the employment struggles of 

people with records. Nevertheless, opening good jobs in financial services to people with 

records can help contribute to a more racially integrated workforce. It is one strategy that 

legislators and financial services companies alike must undertake to address the undeniable, 

ongoing problem of racial segregation in the industry.  

 

Legal Restrictions on Hiring Workers with Records in Financial Services 

Must Be Substantially Narrowed and Processes Streamlined 

Several federal laws must be reformed to remove unnecessary restrictions against hiring 

people with records in financial services. Overall, the restrictions in these laws are much too 

broad. Exclusions apply to offenses unrelated to jobs in finance and offenses that occurred long ago. Restrictions apply to even positions that don’t access sensitive information or 
funds. Even when exceptions to disqualification are possible via agency approval, the 

processes for obtaining such approval are burdensome and lengthy, creating barriers in 

themselves.  
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Because the most broadly applicable and sweeping restrictions are included in the Federal 

Deposit Insurance Act, I will focus my testimony on that law. But other federal laws, 

including the Federal Credit Union Act, Truth in Lending Act, and Securities and Exchange 

Act, also contain employment restrictions in need of reform. Clearly, legislators and agency 

personnel have been responding to the stigma of a record more than to facts and logic when 

creating these laws and their implementing regulations. 

 

Federal Deposit Insurance Act 

Section 19 of the Federal Deposit Insurance Act (FDI Act)41 is not appropriately tailored to 

its purported purpose of protecting consumer finances. In short, the restrictions are too 

broad. They include too many offenses over too long a period and apply to too many job 

positions. Moreover, the requirement for people with covered offenses to obtain pre-

clearance from the Federal Deposit Insurance Corporation (FDIC) is unworkable in 

practice—burdening individuals and costing them the very jobs for which they need the 

clearance. 

 

Overly Broad Restrictions 

Section 19 imposes hiring limitations on all positions with a federally insured depository 

institution. Disqualifications are not limited to individuals whose job allows them access to 

funds or sensitive information. Nonsensically, the same broad exclusions apply whether an 

individual is applying to be a bank president or to perform clerical or custodial tasks. On 

their face, these exclusions are unfair, and further analysis reveals that they 

disproportionately hold back workers of color. 

 

The law prohibits FDIC-insured institutions from hiring anyone convicted of a wide array of “covered offenses” without first obtaining consent from the FDIC. Covered offenses are defined as those involving “dishonesty or a breach of trust or money laundering.”42 Those 

categories should be narrowed. They are overbroad and include numerous offenses that are 

not related to working in financial services. For example, they include all controlled substances offenses with the sole exception of “simple possession.”43 Not only are drug 

offenses unrelated to financial services, but these exclusions disproportionately and unfairly exclude Black workers because of the misguided and racist “war on drugs.” White people are 
more likely to sell illegal drugs, but Black people are far more likely to be arrested for drug 

offenses.44 Section 19’s broad exclusionary categories needlessly lock out workers with 
unrelated offenses from working in financial services. 

 

Any time limit on covered offenses is also missing from Section 19. A worker must proceed 

through the same approval process whether a conviction occurred less than one year ago or 

20 years ago. Academic research demonstrates that this lifetime requirement is unnecessary 

and unwise. One notable study concluded that, six or seven years after release, the likelihood 

of committing an offense was only marginally higher for a formerly incarcerated person than 

for the general population.45 More recent research concluded that, after a relatively short 

time, ranging from three to seven years for different offenses, the probability of a new arrest 

for an individual with a record fell below the probability for the general population.46 

 

Section 19 also includes various blanket bans with no possibility of exception by the FDIC. 

For a period of 10 years after conviction, no FDIC consent is possible for an offense listed in 

Section 19(a)(2).47 As explained above, 10 years is an overly long period of exclusion that is 
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unsupported by data. Even if all listed offenses are finance-related, any blanket ban is wrong 

because it automatically disqualifies individuals without a case-by-case assessment. We only 

need to look at the unfair consequences of mandatory minimums or “three strikes” rules in 
the sentencing context to understand that the lack of any possibility for exception can lead to 

extreme and unfair outcomes. 

 

Finally, Section 19 and its rules are unnecessarily confusing when it comes to determining 

whether an individual with any particular record must apply for FDIC consent. That 

determination requires at least a two-step analysis. First, the individual and bank must determine whether an offense is “covered,” and then, they must determine whether that covered offense is “de minimis.”48 The FDIC categorizes certain insignificant covered offenses as “de minimis,” and, for those offenses, FDIC consent is automatically granted.49 

This complicated analysis makes it harder for workers to determine if they need to apply for 

FDIC consent and may also lead banking employers to erroneously assume that certain 

workers need FDIC consent. 

 

Overly Burdensome Process for Obtaining FDIC Consent 

Even when FDIC consent is possible, the process for obtaining that consent is itself a barrier. 

Receiving consent typically involves a burdensome application process that does not operate 

as designed.  

 

The complexity and burdensome paperwork required by the application process inhibits 

people from even applying for FDIC consent. Overall, few Section 19 applications are 

submitted to the FDIC, and even fewer are pursued to completion. Between 2008 and 2018, 

a total of approximately 1,200 Section 19 applications were filed.50 That translates to 

approximately 110 applications per year across the country. Almost half of those 

applications were withdrawn or otherwise abandoned before the FDIC reached a decision.51 

 

Applicants must gather and submit much information to the FDIC. In addition to submitting 

the application form and fingerprints for an FBI background check, individuals are required 

to submit complete court records for their past offenses. Such records can be costly to 

obtain, and it can take applicants months to gather them. Some records, such as for very old 

offenses, can be impossible to obtain.  

 

After gathering the required information and submitting their applications, individuals must 

wait for the FDIC to complete its review. They may not work in a bank while their 

application is pending. From the time an application is received until the FDIC makes a 

decision, applicants are required to wait an average of 106 days for the more common 

individual waiver applications and 52 days for bank-sponsored applications. If an individual 

had a job offer to work in a bank when this process began, it is likely long gone by the time 

the process is completed. 

 An application for FDIC consent must be “bank-sponsored” and filed by the employer on behalf of the individual unless the FDIC grants a waiver of that requirement for “substantial good cause” shown.52 By and large, however, employers decline to sponsor the applications 

of workers. Between 2008 and 2019, less than 14 percent of Section 19 applications were 

bank-sponsored.53  
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Employer refusal to sponsor worker applications is especially unfortunate because 

sponsored applications require a shorter time for review and are more likely to be approved. 

Individual waiver applications must be reviewed by both the FDIC regional and national 

offices, whereas bank-sponsored applications need be reviewed only by the regional office. 

The average time to review a sponsored application in 2018 was less than half the time 

required for individual waiver applications.54  

 

Bank-sponsored applications are generally more successful. In 2018,55 for example, 56 

percent of bank-sponsored applications were approved as compared with 32 percent of 

individual waiver applications.56 This difference may be partially explained by the fact that 

the FDIC assesses bank-sponsored applicants for the specific position into which they are 

being hired. The FDIC considers factors including (1) the position to be held, (2) the amount 

of influence and control the person will be able to exercise over the management or affairs of 

the institution, and (3) the ability of management of the insured institution to supervise and control the person’s activities.57 Thus, for a bank-sponsored applicant to be a bank teller, the 

FDIC would consider the nature of his or her past offense and the relationship to that specific 

job. However, because individual waiver applicants are not being hired by a specific bank 

into a specific position, they are evaluated by the FDIC as if they could work in any bank in 

any position, from bank teller to bank president. 

 

Finally, the process unnecessarily punishes people who apply for and are denied FDIC consent. When the FDIC denies a Section 19 application, the person’s full name, city of residence, and past conviction information is posted on the FDIC’s website for anyone to find 
for years to come.58 Online availability of record information is already a problem for anyone 

with any record; the FDIC does not need to pile on.59 Putting this information online to be found through a basic internet search undermines “ban the box” laws across the country, 
which seek to defer employer access to record information. Furthermore, posting these 

Section 19 denials online does not help with compliance. Workers with relevant records must affirmatively show that they have obtained FDIC consent; in terms of a person’s ability 
to work at a bank, never applying is equivalent to being denied. Posting denials online also 

creates a perverse incentive for individuals to withdraw their applications before receiving a 

determination, thus undermining the utility of FDIC data on success and denial rates. 

 

Federal Credit Union Act, Section 205(d) 

Section 205(d) of the Federal Credit Union (FCU) Act largely mirrors Section 19 of the FDI 

Act. Therefore, the criticisms offered above apply to the law governing credit unions and the 

agency regulating them, the National Credit Union Administration (NCUA).  

 

In addition, because the NCUA generally follows the FDIC in making regulatory changes, 

there appears to be significant lag time between the FDIC amending its rules and the NCUA 

updating its rules to match.60 This means that July 2020 improvements to the FDIC rules 

have not yet been extended to the NCUA rules. For example, the NCUA continues to require 

agency consent for simple drug possession offenses as well as sealed offenses and some expunged offenses, and its category of “de minimis” offenses remains narrower than under 
the FDIC.61 At the very least, NCUA rules should not be stricter than FDIC rules. 
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Truth in Lending Act 

Like the FDI Act and FCU Act, the Truth in Lending Act (TILA) creates exclusions that are not 

appropriately tailored to the purpose of protecting home loan borrowers. TILA and its 

implementing regulations62 impose restrictions on who may be hired as a “loan originator in a consumer credit transaction secured by a dwelling.”63 “Loan originator” is defined as a 
person who takes an application, offers, arranges, assists a consumer in obtaining or 

applying to obtain, negotiates, or otherwise obtains or makes an extension of consumer 

credit for another person.64  

 

While the TILA restrictions apply to a subset of the workers covered by Section 19 of the FDI 

Act, the restrictions applicable to those workers (home mortgage loan originators) impose 

broad, blanket bans. Institutions may not hire someone to work as a home mortgage loan 

originator anyone who has (a) been convicted within the preceding seven years of any 

felony, or (b) ever been convicted of a “felony involving an act of fraud, dishonesty, a breach of trust, or money laundering.”65  

 TILA’s prohibition on workers convicted of any felony within seven years—even if that 

felony is completely unrelated to financial services—constitutes an absurdly broad blanket 

exclusion. Similarly, a lifetime exclusion for a broad (and vaguely defined) category of 

offenses is unfair and unwise. As explained above, old and unrelated records lack any 

predictive value. While the value to consumers of any record-based exclusions is 

questionable, at a minimum, exclusions should be substantially narrowed to include only 

those felony convictions that are both recent and directly related to the specific duties of 

loan originators.66  

 

Currently, only very limited exceptions to TILA’s broad prohibitions exist. First, expunged or 
pardoned convictions are not disqualifying.67 Second, employment is not prohibited if the 

employee received consent from the FDIC or NCUA through the processes described above.68 

This second exception underlines the importance of improving the rules and process for 

obtaining FDIC or NCUA consent. Confusingly, some people may be held back by TILA even 

though their offenses are so insignificant that they need not obtain FDIC consent. For 

example, an individual with a sealed offense or conviction record for simple drug possession 

need not obtain FDIC consent; nevertheless, that person may be prohibited from working as 

a loan originator by TILA and not fall into one of the narrow exceptions.  

 

While increased government oversight of loan originating institutions is a worthwhile goal 

to avoid a repeat of the 2008 financial crisis, excluding individual workers with records from 

employment with loan originator organizations does not address that system-wide problem. 

Instead, it punishes individual workers with records who deserve access to good jobs to 

support themselves and their families. 

 

Securities Exchange Act of 1934 

Section 3(a)(39) of the Securities Exchange Act of 1934 (Exchange Act) imposes restrictions 

on who may be hired by broker-dealer firms regulated by the Financial Industry Regulatory 

Authority (FINRA). Those restrictions apply to all employees who sell securities; regularly 

have access to the keeping, handling, or processing of securities, monies, or the original 

books and records relating to securities or monies; or supervise someone who performs 

those job duties. 
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FINRA-regulated entities are largely prohibited from employing (in the above-described 

positions) an individual who has been convicted within 10 years of any felony or certain 

misdemeanors.69 For the same reasons described above, 10 years is unreasonably long and “any felony” too broad a category of exclusions. Even the list of exclusionary misdemeanors 
is lengthy.70 These restrictions should be substantially narrowed to convictions that are both 

recent and directly relevant to the regulated jobs.  

 

Obtaining an exception to the blanket disqualifications via consent of FINRA and the 

Securities and Exchange Commission (SEC) involves a costly and lengthy process.71 A FINRA-

regulated entity must sponsor the association of the disqualified person via Form MC-400 

and pay associated fees. The application process can take many months and involves several 

levels of review. Typically, both FINRA and the SEC must approve the employment of the 

individual. 

 

Financial Services Employers Share Responsibility for Opening the Sector 

to Workers with Records 

Even if legal barriers to working in financial services are removed, workers with records will 

continue to face employer-created barriers unless financial services companies are held 

accountable for increasing access to good jobs. Employers in the sector regularly go well 

beyond legal requirements and screen out qualified workers with records. Those employers 

have a responsibility to do better.  

 

We all must play our part to reform the systems that have left 70 million people with records 

and compensate for the harms of decades of overcriminalization, mass incarceration, and a 

racially segregated workforce. That includes employers in the financial services sector. 

Indeed, because of its racist history—from its role in anti-Black slavery to redlining to race 

disparities in lending72—the U.S. financial services industry owes a special debt to the crisis 

of anti-Black wealth inequality. Employers have a significant opportunity to change lives for 

the better by extending good job opportunities to people of color and people with records. 

We must hold them accountable and ensure that they do not shirk that important 

responsibility. 

 

Section 19 of the FDI Act Should Require More of Employers 

Even with existing Section 19 restrictions in place, financial services employers could 

implement processes that minimize the exclusionary effects of those rules. For example, 

banks could notify applicants that FDIC consent is possible, allow prospective employees 

time to obtain FDIC consent, or sponsor the Section 19 applications of selected candidates. 

But financial services employers largely fail to take any of these steps, demonstrating how 

little employers are willing to do voluntarily to support workers with records. We must 

demand more of them. 

 

Banks Do Not Sponsor Section 19 Applications 

Even though bank-sponsored applications are generally more successful and take a shorter 

amount of time to process, most banking employers typically refuse to sponsor the 

applications of individuals they would otherwise hire. In 2018,73 only 7 percent of Section 19 

applications were bank-sponsored.74  
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Employer refusal to sponsor workers does not result from some hardship caused by the 

application. To the contrary, sponsoring a Section 19 application requires extremely little of 

an employer. In fact, the employer portion of the current application asks for five simple 

pieces of information: (1) name of the company, (2) date, (3) address, (4) position in which 

the applicant would work, and (5) a brief description of the duties and responsibilities of the 

position.75  

 When a bank sponsors a worker’s Section 19 application, the employer is not required to “vouch” for the worker. By signing the application form, the employer confirms only awareness of the individual’s conviction record, desire to hire the individual, and awareness 

of the need to obtain a fidelity bond for the individual (as banking employers do for most 

employees).76 Nevertheless, banking employers do not sponsor many applications. 

 

Banks Fail to Even Notify Workers to Obtain FDIC Consent 

Not only have banking employers refused to sponsor Section 19 applications, they have also 

failed to take even simpler steps. Records from litigation against Wells Fargo provide one 

salient example of a systematic failure to even inform applicants and current employees that 

FDIC consent was a possibility and would allow workers with records to begin or continue to 

work at the bank. 

 

Wells Fargo implemented fingerprint background checks for its current and prospective 

employees in 2010. Demonstrating utter disregard for the interests of its Black and Latinx 

employees and job applicants, the bank elected to summarily terminate all employees with 

Section 19 covered offenses and withdraw conditional offers from all job applicants with 

such convictions. Predictably, that course of action had stark impacts along racial lines. In the bank’s home mortgage division, over the course of just 16 months, Wells Fargo 

terminated at least 136 Black employees, 56 Latinx employees, and 28 white employees 

because of their records. Then, between 2013 and 2015, Wells Fargo withdrew conditional 

offers from at least 1,350 Black or Latinx job applicants and 354 white job applicants. The 

screening policy clearly impacted Black and Latinx employees much more dramatically than 

white employees. Nevertheless, Wells Fargo gave them no chance to save their jobs by 

obtaining FDIC consent. The bank cared so little for these workers that it chose not even to 

inform them about the possibility of getting FDIC consent, let alone allow them time to 

obtain that consent.77 

 

The refusal of Wells Fargo and other banks to voluntarily sponsor Section 19 applications for 

their employees and job applicants—or even provide them with adequate notice about that 

process—highlights another needed reform to the FDI Act. Financial services employers are 

better positioned than individual workers to know about the laws and agency processes 

relevant to employment in the sector. Section 19 should therefore require that, when an 

employer learns that an employee or applicant’s record includes a disqualifying offense, the 

employer must notify job applicants and employees about the possibility of and process for 

obtaining FDIC consent, including the right to ask the employer to sponsor their application.  
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Employers Routinely Find Ways Around Legal Requirements to Fairly 

Consider Job Applicants with Records 

Employers regularly choose to exclude workers with records, both when sorting initial 

applications and later in the hiring process. At the application stage, research reveals that 

callbacks halve for white applicants with records and drop by two-thirds for Black 

applicants with records.78 For that reason, it’s crucial for employers to delay background 
checks until later in the hiring process, ideally after extending a conditional job offer—an approach known as “ban the box.”79 

 

But “banning the box” is not sufficient. As demonstrated by the Wells Fargo example above, 
candidates with conditional offers and current employees may be treated unfairly. Financial 

services employers may choose to withdraw a conditional job offer from a candidate when 

Section 19 is not a barrier—and even when the worker’s record is unrelated to either the 

duties of the job sought or financial services more generally.  

 

Located in Chicago, the Safer Foundation80 provides workforce support for individuals with 

arrest and conviction records. They have helped individuals with records obtain banking 

jobs in Chicago with the help of Cabrini Green Legal Aid.81 The following two client stories 

illustrate how qualified candidates may clear legal hurdles yet ultimately face rejection 

because of their records—even by financial services employers that have banned the box 

and taken some other steps to open their hiring processes to people with records. 

 “Raven”82 is a 40-year-old mother of one. She was raised by a single mother in what she describes as a “poor community” in Chicago. In 2020, she was offered a position with a bank 

in Chicago. She recounts, “I was so happy, so relieved that I was actually going to have a career” and “a stable environment for me to work in.” At that time, she was nearing the end 

of parole for a domestic offense from several years earlier. Despite her eligibility under the 

FDI Act, the bank withdrew her conditional offer after learning that she remained on parole 

despite having been released from incarceration almost two years prior. The bank 

responded to the stigma of her record even though her conviction was completely unrelated 

to financial services or her prospective job duties. Raven was “devastated” and “discouraged” by the rejection. “I know I’m a good person. I made a mistake, and that was my past, and that’s not the person I am [today].” Like all people, Raven deserves a good job so 

that she can support herself and her family. 

 “Steven”83 is a 32-year-old man who was a few credits away from earning his bachelor’s 
degree when he applied to work at a Chicago bank in late 2019. Growing up, he didn’t know anyone who worked at a bank, and banking jobs didn’t seem accessible in his community. 
Following his interview in November 2019, a bank in Chicago offered him a job as a 

remittance processor on the spot. As part of the background check process, Steven obtained 

court records and police reports and paid to have them overnighted to the bank. Steven was 

eligible to work at the bank under the FDI Act. Nevertheless, a few days before his start date, 

the bank rescinded his job offer based on the stigma of a 2016 conviction. That conviction 

was unrelated to financial services or the job duties of a remittance processor. It had 

resulted in 14 days of county jail time, and, in 2020, Steven was able to have it dismissed 

pursuant to California law. The rejection had “an emotional effect” on Steven, making him feel that he was “disappointing my family” by “not be[ing] able to get a decent job to provide for myself.” 
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These individual examples underline the importance of ensuring that workers with records 

are not excluded unless their past conviction is sufficiently recent and directly related to the 

regular duties of the job. 

 

Title VII of the Civil Rights Act of 1964 prohibits race discrimination in employment. Because employers’ use of criminal background checks can have a disparate impact on Black and 

Latinx people, record-based exclusions must be “job related for the position in question and consistent with business necessity.”84 Consistent with federal case law, the Equal 

Employment Opportunity Commission (EEOC) advises employers to consider at least three 

factors when determining if an offense is job related: (1) the nature and gravity of the 

offense, (2) the time that has passed since the offense or the completion of the sentence, and 

(3) the nature of the job held or sought.85 

 

Those factors represent the bare minimum, and employers must take them seriously and 

apply them in good faith. They should endeavor not to exclude a worker unless the past offense has a direct and specific negative bearing on the worker’s ability to perform the 

duties of the job—not grasp for any articulable reason to exclude the individual because of 

the stigma of their record. 

 

Conclusion 

Congress has the obligation and opportunity to both reform the laws that lock people with 

records out of financial services jobs and demand better of employers who unnecessarily 

screen out qualified workers with records. Thank you for your time and attention. I am 

happy to answer any questions and may be contacted via email at bavery@nelp.org.  
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