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Fair Chance Hiring for Employers 

Part One: Understanding the 

Importance of Fair Chance Hiring 
 

By Beth Avery, Senior Staff Attorney 

 

For most jobs, employer background checks are unnecessary. However, if your company 

performs background checks for some or all positions, it can adopt policies to reduce unfair 

barriers to hiring workers with arrest and conviction records. NELP’s eight-part “Fair Chance 
Hiring for Employers” series of policy briefs comprehensively explores the steps employers can 

take toward fair chance hiring. Part One lays out many of the reasons your company should 

implement the steps to fair chance hiring outlined in Parts Two to Eight of this series.  

 

The Responsibility and Opportunity of Employers 

All of us are stakeholders in building a just and inclusive economy. That fact has been 

underlined by the COVID-19 pandemic and recent racial justice uprisings, both of which have 

brought renewed institutional attention to long-standing racial and economic inequalities in 

the United States. Much of this attention has been focused on the workplace; across the 

nation, working people of color are segregated into the lowest paid, least stable, and most 

dangerous jobs.1 Employers and their human resources departments therefore have an 

outsized opportunity to make changes that will have significant, rippling impacts. The need 

for change is apparent in many industries that have predominantly white workforces and 

concentrate Black and Latinx workers in the most junior, lowest paid jobs.2  

 “A just and inclusive economy is only achievable by centering racial 
equity. The fact that a disproportionate share of people in underpaid, 

insecure, and unsafe jobs are Black and brown is not inevitable, nor accidental.”  
— Rebecca Dixon, Executive Director, National Employment Law Project 

 

A significant barrier to securing a good job is having an arrest or conviction 

record. Following decades of mass criminalization, over 70 million people, 

or nearly one in three U.S. adults, have such a record that can show up on an 

employment-related background check and stand in the way of a good job.3 

Excluding workers with records contributes to the lack of racial diversity 

and to occupational segregation across the U.S. economy.  
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Employer policies that increase the hiring and retention of workers with records in good 

jobs mean a fighting chance for those workers to build economic stability for themselves, 

their families, and their communities. Given the disproportionate number of Black, Latinx, 

and Indigenous people who have been impacted by the criminal legal system,4 fair chance 

hiring reforms also represent an institutional commitment to racial and economic equity. 

 

 

What is fair chance hiring? 

Fair chance hiring refers to employer policies or practices that expand job opportunities for 

people with arrest and conviction records. Some of the simplest reforms include removing 

conviction record inquiries from job application forms so that employers judge applicants on 

their qualifications first, replacing blanket hiring bans with individualized assessments that 

consider the age of an offense and its relevance to the job, and implementing transparent 

processes that provide candidates with an opportunity to review background check reports and 

provide additional information. Sometimes these changes are adopted voluntarily by employers 

and sometimes they are mandated by law. 

 

 

The Criminal Legal System and Racism 

Anti-Black racism, and racial discrimination more 

broadly, in the criminal legal system is both well-

documented and staggering. The decisions and 

actions of police, prosecutors, judges, parole 

boards, and other system actors regularly cause 

harm to Black, Latinx, Indigenous, and immigrant 

communities, as well as people experiencing 

poverty. Racial profiling, prosecutorial bias, 

sentencing discrimination, and other targeting 

strategies have resulted in dramatic racial 

disparities: nationwide, Black people are 

incarcerated at five times the rate of white people.5 

Racial differences in incarceration are not 

explained by disparate offense rates but rather by 

the biased decisions of actors throughout the 

criminal legal system.6 

 

The criminal legal system impacts more than the individuals directly involved. Criminal records and incarceration also affect individuals’ families (particularly children) and 
neighborhoods. Approximately half of all children have at least one parent with an arrest or 

conviction record.7 Again, certain communities of color are disproportionately impacted—
one in nine Black children have an incarcerated parent, compared to one in fifty-seven white 

children.8 Black and Latinx neighborhoods also carry the economic burden of criminalization 

both in lost local economic activity and lost income.9 
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The Racialized Financial Impact of an Arrest or Conviction Record A stable source of income is a paramount determinant of meeting one’s fundamental needs 
after incarceration.10 Yet, perversely, people with records are routinely denied opportunities 

to work. Employers frequently and unfairly refuse to hire people with records because of the 

stigma that follows anyone impacted by the criminal legal system. Roughly 60 percent of 

people who have been incarcerated remain unemployed a year after release.11 People with a 

history of incarceration are four to six times more likely to be unemployed than similarly 

situated peers without a record.12 And only 55 percent of formerly incarcerated people 

report any earnings whatsoever during the year after release, with their median earnings 

barely exceeding $10,000.13 

 

Unemployment numbers don’t tell the full story. Even when people with records find 

employment, they are often offered the most unstable, dangerous, and underpaid jobs.14 Or 

their only option is to seek alternative means of earning income that lack the protections of 

formal employment.15 What’s worse, people with records are typically expected to be 
grateful for even the worst job opportunities, and probation or parole work requirements 

sometimes force them to take jobs they otherwise wouldn’t under the threat of 

reincarceration.16 On average, formerly incarcerated individuals experience a 52 percent 

annual earnings reduction, resulting in half a million dollars less in lifetime earnings.17 

 

The negative employment outcomes experienced by people with arrest or conviction records 

are further compounded for workers of color, especially those who are Black. The labor 

market already disadvantages certain workers of color, regardless of arrest or conviction 

history, and a record exacerbates these racist outcomes. Black workers without an arrest or 

conviction record receive fewer job callbacks and earn less annually than white workers 

with a record (who, in turn, receive fewer callbacks and earn less than white workers 

without a record). Black workers with records fare worst of all.18 Similarly, while the 

unemployment rates for both white and Black workers increase significantly for workers 

who have been incarcerated, the percentage increase for formerly incarcerated Black 

workers is nearly double what it is for formerly incarcerated white workers.19 Thus, not only 

are Black communities more impacted by mass incarceration, but Black workers with 

records are penalized in the labor market more harshly than white workers with records. 

Simply put, bias against workers with records is inseparable from anti-Black racism. 

 

▪ Employers are less likely to call back Black and Latinx applicants than white 

applicants,20 and they pay Black and Latinx workers less on average.21 A record 

exacerbates these racist outcomes.  

 

▪ Unemployment rates for Black men and women who have been incarcerated are 

almost double the rates for white men and women who have been incarcerated, 

respectively.22 

 

▪ Job applicants with records face a labor market that already disadvantages 

applicants of color in employer callbacks, and this built-in racist disadvantage is 

compounded by a record.23  
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The Role of Human Resources in Fair Chance Hiring 

Workers with records need and deserve meaningful and reliable access to income through 

employment. Employers, in turn, owe those workers—and their families and communities—
fair opportunities to work and advance.   

 

Encouraging your company to embrace fair chance hiring is not only the right thing to do—it 

will represent a smart change for your company. Employers that have already made such 

changes have praised the enthusiasm and work ethic of their new employees as they take 

steps toward building a more diverse workforce.  

 

Your company and HR team can take concrete steps toward welcoming and retaining a more 

diverse staff, including workers with records. Years of work with employers in various 

industries, including health care,24 higher education,25 philanthropy,26 and financial services, 

have illuminated the crucial role of human resources staff, recruiters, and hiring managers in 

the transformation toward more equitable workplaces. These roles represent where the 

rubber hits the road and where internal policy change will succeed or fail.  

 

So your team wants to transform the hiring process at your institution to be more equitable 

and expand opportunities for people with arrest and conviction records. That 

transformation includes increasing hiring at the front end and providing adequate, ongoing 

career support to ensure longevity and advancement. Your company may have adopted some 

of these steps already, in which case we encourage you to read our other briefs to learn 

about opportunities for further improvement. Even if your company is not ready to make 

every change now, you can begin to lay the groundwork for future progress. 
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