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This fact sheet is a tool for advocates, workers, and policymakers to use in efforts to create safer
and more equitable workplaces.

Overview

The criminal legal system shapes labor market participation and employment
stability. It pushes the labor market toward further exploiting the work of incarcerated
people and people with records, lowering the floor for all workers.

Criminalization continues to impact a worker long after incarceration. Even for those
who manage to secure a source of income, having a record erodes wages and drives up
poverty among workers with records and their families.! Employer bias against job
applicants with records—intertwined with racism and classism—translates into fewer and
worse job opportunities. Parole, probation, and other court-supervision programs
compound this problem by regularly mandating some form of work or searching for work as
a condition of release from incarceration.? As a result of the threat of re-incarceration,
criminal legal debt, employer bias, and other economic stressors, workers with records are
generally expected to accept undesirable, low-paying jobs and not complain about
exploitative working conditions.3

Prisons, jails, and migrant detention camps are workplaces, and incarcerated people
are workers. Incarceration removes individuals at risk of joblessness and under-
employment from the labor force. The Bureau of Labor Statistics (BLS) does not include
incarcerated people in its measure of unemployment, under-employment, or joblessness.
For instance, federal data reveals that the labor force participation rate for Black men (64.4
percent) is lower than that of white men (67.8 percent), but, in reality, that disparity is more
stark because of the exclusion of racially targeted incarceration.* With more than two million
Black men incarcerated, and with Black men disproportionately targeted in their prime
working age, their exclusion from BLS data obfuscates any assessment of the U.S. labor
market’s claims of achievement in race equity and economic security.>

Incarceration is often used as workforce training. Through wage-less and under-waged
prison labor programs, people who experience incarceration are conditioned to expect less
pay and benefits in the labor market after release.® After incarceration, many people with
records are statutorily barred from obtaining various occupational licenses and holding a
variety of jobs, including as staff for labor unions.” Taken together, these lowered
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expectations and limited opportunities reduce worker power by undermining the social
cohesion of workers against bosses and management.

Incarcerated workers have a long history of organizing, resistance, and uprising,
including in the form of labor unions. They continue to advocate for many of the demands
of incarcerated worker movements during the civil rights era of the 1960s and 1970s. Calls
for fair labor practices, union representation, and an end to racism remain pillars in their
fight for economic justice.®

Research & Data: How the Criminal Legal System Shapes Work

Below are research and data points that illuminate the criminal legal system’s role in shaping
work.

Because of massive investments in a legal system that criminalizes people of color,
Black, Latinx, and Indigenous people are much more likely to be incarcerated and/or

have a record.

e Fora variety of reasons, ranging from over-policing and racial profiling to racist
charging and sentencing decisions, the people impacted by mass criminalization are
disproportionately Black and Latinx.?

e Onaverage in state prisons, Black people are incarcerated at over five times the rate
of white people; in five states, at over 10 times the rate.10

e Nearly one-third of adult Black men have a felony record, as compared with 8
percent of the overall adult population.!!

e These race disparities cannot be attributed to significantly different rates of
offending.12

Across the nation, working people of color are segregated into the lowest paid, least
stable, and most dangerous jobs, perpetuating racial wage gaps and exacerbating the

racial wealth gap.

e Black workers earn less than white workers at all levels of education, and the gap
has only gotten worse in the past 20 years. Hispanic workers earn less than white
workers at all but the lowest level of education, and the overall Hispanic-white wage
gap has narrowed only slightly over the past 20 years.!3

e  Black, Latinx, and women workers are overrepresented in jobs paying less than $15
an hour and in industries and occupations that have some of the highest proportions
of workers earning less than $15 an hour.14

e After controlling for education, 87 percent of occupations in the United States can be
classified as racially segregated.!s

e The median Black household holds approximately 12 cents for every dollar of
wealth held by the median white family.16

Excluding workers with records from good jobs contributes to a racially segregated
workforce. Both employer bias and government policies contribute to that outcome.

e People with a variety of felony conviction records are statutorily prohibited from
working as staff for labor unions for over a decade after release from
incarceration.l”

e Seventy-one percent of participants in an Urban Institute study reported that their
criminal record reduced their ability to find work after incarceration.!8 In a separate
2020 study, 69 percent of respondents with a felony conviction continued to have
difficulty finding a job even long after completing their sentence.!?
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Occupational licensing laws in every state across the country prohibit workers with
a variety of records from working in licensed and certified professions, which often
are more stable and better paid.z°

A research survey of food service and restaurant employers revealed that
participating employers prefer to hire workers without a criminal record.2!

One landmark study observed dramatic drops in employer callback rates when job
applicants made their records known: callbacks halved for white applicants with
records and dropped by two-thirds for Black applicants with records.22

The stigma of a record frequently destroys employment prospects, especially for

Black workers.

Workers who have been incarcerated are four to six times more likely to be
unemployed than other workers.23

An estimated 27.3 percent of formerly incarcerated people were unemployed in
2008, when the general unemployment rate was just 5.8 percent.z*

Roughly two-thirds of formerly incarcerated workers were jobless at any given
time, according to a Bureau of Justice Statistics study that followed 50,000
individuals for four years after their release from federal prison.25

Not only are Black communities more impacted by mass incarceration, but Black
workers (especially Black women) are penalized in the labor market more harshly
than white workers for having a record. White men and women face unemployment
rates 14 percent and 18 percent higher, respectively, if they have been incarcerated.
Black men and women see much greater prison penalties: formerly incarcerated
Black men and women see unemployment rates 27 percent and 37 percent higher,
respectively, than their counterparts who have not been incarcerated.26

Even women of color with records who find jobs are often underemployed.
Formerly incarcerated women of color can often find only part-time work.2?

After incarceration, individuals can expect their wages to drop for the rest of their
lives, resulting in their lifetime earnings being cut in half.28 Those who have been
convicted but not incarcerated also see wage decreases that last for the rest of their
lives.29 Even a misdemeanor conviction reduces annual earnings by an average of 16
percent.30

While access to employment is important, it is not a panacea to equity for formerly
incarcerated people. Job quality is critical.

After release from incarceration, workers struggle to find jobs and therefore often
accept sporadic, precarious, and low-paid work.3!

People with records are more likely to search for jobs via intermediaries, including
temp and staffing companies,32 which often results in lower-paid, unstable work.33
In New York, “body shops” (labor brokers that hire formerly incarcerated workers
and place them in work for third-party companies) place paroled workers into jobs
in the construction industry, an industry that commonly employs formerly
incarcerated people. These demanding jobs are often made unsafe by the broker
system.34

Formerly incarcerated people need an average of over six months to find their first
job after release, according to a Bureau of Justice Statistics study.35

People under court surveillance, including those on parole or probation, are often
forced—under threat of reincarceration—to accept underpaid, dangerous, and
unstable work.3¢

When acceptable jobs aren’t available, people with records don’t have the luxury to
wait for something better to come along. Workers released from incarceration are
not eligible for unemployment insurance while they search for work,3? yet many
immediately owe criminal legal debt38 and child support payments.3?
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Systemic workforce disadvantages and labor abuses—including retaliation, wage
theft, and lack of safety protocols—emerge for workers while they are still confined.
Incarcerated people are workers, and jails, prisons, and migrant detention camps are
workplaces that exploit them as part of the legacy of slavery.

The ACLU estimates that over 65 percent of people confined in state and federal
prisons work.*0

A 2017 study by the Prison Policy Initiative found that incarcerated workers are
paid a measly $0.86 to $3.45 on average, with some states paying incarcerated
workers nothing.4!

Confinement facilities use the cost of incarceration as an excuse to garnish
incarcerated workers’ wages. The Prison Industry Enhancement Certification
Program (PIECP), a government contractor that uses incarcerated labor, deducted
an estimated 80 percent of workers’ wages to pay for room and board between July
2020 and July 2021.42

Low-paid or unpaid incarcerated workers often labor in dangerous conditions even
when the work takes place outside of a confined facility. For example, Mayfield
Consumer Products, an employer accused of discrimination, contracts with two jails
to use incarcerated labor in its candle factory. When the factory was hit by a deadly
tornado in December 2021, incarcerated workers were inside, working alongside
non-incarcerated factory employees.*3

Workers detained by Immigration Customs and Enforcement (ICE) at

Corrections Corporation of America were paid $1 per day and experienced
deplorable working conditions and retaliation. One worker recounted that
“[s]ometimes his work detail required cleaning the dorm showers, including the
floors, walls, and toilets of a dank, humid area that had never been exposed to

fresh air. He recalled being ordered to revisit a particularly difficult patch of
mildew that had seemingly been there for years. When he explained that the
company needed a specialized janitorial service and equipment for the task, he

was told he would be fired.”+*

The policy advocacy and direct action of currently and formerly incarcerated workers
builds worker power, thereby helping to raise the floor for all workers and create a
more equitable labor market.

The Albany Park Worker Center is a community-based program taking a holistic
approach to improving job quality in the informal and temporary job economy—an
economy that often employs the formerly incarcerated. The Center is a worker-led
hiring center with practices that increases pay, use a wage scale, and utilize worker-
led marketing campaigns.*

The inability to pay exorbitant criminal legal fees, like bail, keep Black and brown
people stuck in the carceral system. This has lasting impacts on their communities
and livelihood, including job loss. Essie Justice Group, an organization comprised of
the loved ones of incarcerated people, leads a campaign, “Bailing Out Black Mamas.”
Every year the organization, along with other racial justice advocates, fundraises to
bail out Black mothers in California by Mother’s Day.#6

In 2021, the advocacy of formerly incarcerated people, unions, and worker rights
advocates led to the passage of bill 2318-2021 in New York. The legislation includes
provisions to hold employers accountable, offers workers information about their
rights on the job, and ensures employer accountability in the labor broker system.4?
In July 2022, after several weeks of labor strikes, detainees at two California ICE
facilities, operated by the GEO Group, filed a class action lawsuit against the
company, accusing the Group of wage theft and seeking recovered wages. Workers
are also seeking a $15 minimum wage for the facilities’ labor force.48

Incarcerated workers exercise their power to fight other harms that punishment
systems create, beyond unfair pay and working conditions. In May 2022, at the
Northwest Detention Center (NWDC), another facility owned and operated by the
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GEO Group, incarcerated people went on a hunger strike after sounding the alarm
on sexual abuse, a lack of COVID safety protocols, spoiled food, and unsanitary
laundry in the facility. In 2021, this same facility was ordered by a federal court to
pay over $23 million for not providing members of its workers program a minimum
wage.4?

To learn more about the intersection of the criminal system and work, please
see NELP’s policy brief, “Worker Power in the Carceral State: 10 Policy Proposals

Against the Criminalization of Workers.”
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