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Introduction

Unemployment insurance should be a dependable support for the economic security of families.
Whether one worker has lost a job or millions have been thrown out of work, a high-functioning
unemployment insurance system should sustain workers, their families, and their communities by
providing all types of workers with straightforward access to livable benefits that last long enough
to find a job that matches their skills and needs.

Instead, the unemployment insurance system is a complex maze of trust funds, employer taxes,
emergency benefits, and 53 different state or territorial agencies each with legislatures empowered
to impose their own restrictions and limitations.! Now that federal pandemic unemployment
support has ended, unemployment benefits are providing support to fewer than 1 in 3 of all jobless
workers.?

The reason why this program is so complex yet covers so few workers is simple: From the start the
unemployment insurance system was built to serve white, male, full-time workers and their
employers, and it continues, to this day, to disproportionately shut out Black workers and other
workers of color, particularly women of color.3 Changing this system—reforming unemployment
insurance at the federal level—is critical to advancing racial justice in the economy.

The racist origins of the unemployment system began well before the 1930s New Deal era,* but
policy makers made deliberate race-based decisions during this era to make the program appealing
for the strong base of conservative white Southern Democrats who held the most powerful seats in
Congress.5

The exclusion of agricultural and domestic workers from eligibility for unemployment, old-age
benefits, and protections under the National Labor Relations Act and the Fair Labor Standards Act,
were intentional compromises that Congress made to pass New Deal policies. During that period,
more than half of the Black workers in the South worked in agriculture or domestic jobs.® Yet the
unemployment program covered "only those workers regularly employed in commerce and
industry," when it was enacted, excluding 65 percent of Black workers:?

One key decision that impacts inequities in today’s unemployment system was to grant states, not
the federal government, the power to manage unemployment benefits and form their own
unemployment insurance laws with very little federal requirements and oversight. Without local
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control of unemployment benefits, Southern states would not have had a surefire mechanism to
exert racist control of public funds.

While other significant factors led to these decisions, this brief argues that these racialized
exclusions and misplaced appeals to “states’ rights” are at the center of this program’s flawed
design. Similar claims about the authority of states to restrict and exclude have been deployed to
suppress efforts to promote racial equity throughout U.S. history.8 Only by speaking truth to the
racist origins of the unemployment insurance system in the U.S. can we begin to address the
overdue transformation that this program must undergo. The widespread failures of the nation’s
unemployment insurance program during the COVID-19 pandemic were unnecessary and
exceedingly harmful reminders that the program is broken by design - and the people directly
impacted by these exclusions continue to be part-time, underpaid workers who are
disproportionately Black. Any effort to repair this program without examining and addressing the
root causes of its many shortfalls will be futile.

When unemployment insurance
was enacted in 1935, it excluded
the 65 percent of Black workers
who worked in agriculture or
domestic jobs that were carved
out of the program.

Unemployment benefits aid begins. Line of men inside a division office of the State Employment Service office at
San Francisco, California, waiting to register for benefits on one of the first days the office was open. They will
receive from six to fifteen dollars per week for up to sixteen weeks. Library of Congress.
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The unemployment insurance system reinforces racial inequity today

Workers of color are more likely to be unemployed.

As aresult of structural racism in U.S. labor markets, Black, Indigenous, Latinx, and other workers of
color are invariably more likely to be unemployed than non-Hispanic white workers.? The disparity
persists in times of economic growth as well as during periods of widespread job loss. For example,
in April 2019, when unemployment was reported at an overall low point, the unemployment rate
for non-Hispanic white workers was 2.7% compared to 6.2% for Black workers and 3.7% for Latinx
workers.10

A year later, when economic disruption from the pandemic was at its worst, the unemployment rate
for non-Hispanic white workers had soared to 12.8%, yet Black workers faced a still higher rate of
16.2% and Latinx workers struggled with 18.5% unemployment.!! Unemployment rates for Black
workers and for American Indian or Alaska Native workers are frequently twice as high as the rate
for non-Hispanic white workers.12 The gap for Black workers cannot be explained by gender, age, or
education level.13 Workers of color with disabilities and LGBTQ+ workers of color face additional
barriers to employment and are even more likely to be unemployed.14 As a result of higher
unemployment levels, workers of color are more likely to need unemployment support.

As a result of structural racism, workers of color are
more likely than white workers to be unemployed

Snapshot: Unemployment rates in
“good” times (April 2019)
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Black and Latinx workers are less likely to receive unemployment benefits.

Today’s unemployment insurance program is still designed to limit Black and Latinx workers from
receiving compensation and urgently needs redesign. The system still operates almost exactly as it
was designed in the late 1930s, despite a few federal and state reforms. The original design of the
unemployment insurance program continues to prioritize non-Hispanic white male workers,
resulting in jobless Black and Latinx workers being less likely to receive unemployment benefits
than unemployed white workers.15 States with the largest shares of unemployed Black workers
tend to have the most restrictive rules, producing some of the lowest overall rates of unemployment
benefit receipt.16 One study finds that unemployed Black workers were 24% less likely to receive
unemployment benefits than their white counterparts over the last 30 years.1?

While pandemic unemployment programs powerfully expanded access to more workers of color,
racial and ethnic disparities in receiving benefits persisted,!® partly due to the slow implementation
of pandemic programs in the South where many Black workers live.1° Because the 1935
unemployment insurance program was designed to allow states to impose restrictive eligibility
requirements, many low-paid, part-time, and temporary workers continue to be excluded from
qualifying for state unemployment compensation.2?

Structural racism and sexism are embedded into the US labor market. As a result, workers of
color—and especially women of color—disproportionately work in low-paying positions2! that are
excluded from unemployment insurance.22 Black and Latinx workers are also overrepresented in
app-based jobs where they are frequently misclassified as independent contractors and wrongfully
excluded from unemployment benefits in many states.23 Many state laws also exclude workers who
have held or are seeking part-time employment: these restrictions disproportionately shut out
women and people with disabilities who are more likely to seek part-time work,24 as well as Black
and Latinx workers who are more likely to be stuck in part-time jobs despite wanting full-time

employment.25
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Canning plant employees grading beans. Dania, Florida. Many of these workers are migrants. The image was created by the New

Deal program, Farm Security Administration in order to demonstrate the hardships of farm workers during the Great Depression.
The original image is stored in the Farm Security Administration Collection at the Library of Congress in Washington, DC
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Since the passage of the Social Security Act in 1935 granted states the power to set eligibility
standards for unemployment benefits, conservative policymakers in the South used this mechanism
to exert racist control of public funds by imposing some of the nation’s the most stringent
restrictions on eligibility for unemployment insurance.26 Black and Latinx workers are substantially
less likely than white workers to even submit an application.??

24% Unemployed Black workers
' were 24% less likely to receive
unemployment benefits than
wul their white counterparts over
) 4 the last 30 years.

Black workers are more likely to be unemployed longer, so face greater harm when states
slash the maximum available weeks of benefits.

As aresult of structural racism, including discrimination in hiring,28 it takes longer on average for
unemployed Black workers to find new jobs. In the last quarter of 2021, Black workers experienced
an average of 31 weeks of unemployment as opposed to 26 weeks for white workers.2° Longer
periods of unemployment increase the risk that benefits will run out before workers have been able
to find jobs.

Prior to the Great Recession, all states provided at least 26 weeks of unemployment benefits, but
since 2010 policymakers in 10 states have acted to reduce the maximum duration, with some tying
the maximum benefit duration to the state’s unemployment rate.3? Florida, for example, offers a
maximum of just 12 weeks of unemployment benefits for claims filed after January 1, 2022, because
the state’s overall unemployment rate has dropped to 5% or lower.31 However, Black and Latinx
workers in Florida continue to face much higher unemployment rates than white workers: in 2021,
the annual unemployment rate for Black Floridians was 6.3% compared to 5.4% for Florida’s Latinx
workers and 4.1% for white workers in the state.32

In Florida and other states, cutting maximum benefit duration when overall employment rates
decline disproportionately harms Black workers and other workers of color who still face high rates
of unemployment.33 With no federal requirement that states provide at least 26 weeks of benefits,
additional states are advancing legislation to slash the maximum length of unemployment
benefits.34

Black workers experienced
an average of 31 weeks of
unemployment compared to

26 weeks for white workers
in the last quarter of 2021.
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Black and Latinx workers are more likely to be paid low unemployment benefits and to face
greater hardship as a result.

Unemployment insurance payments are intended to help jobless workers and their families make
ends meet as they seek new employment and to bolster local economies by maintaining consumer
spending. Yet because the federal government sets no minimum standards for benefit levels,
payments are often not sufficient to meet workers’ basic needs, including even rent on a modest
apartment.3> Black and Latinx workers are especially likely to be paid low benefits for several
reasons:

e Because states determine benefit amounts as a proportion of a worker’s prior wages, workers
of color (particularly women of color), who disproportionately work in low-paying jobs,
typically receive lower benefits.

e In Southern states, where a majority of Black workers live, policymakers have established
benefit formulas that pay the lowest benefits in the nation. For example, Mississippi and
Louisiana, the U.S. states with the highest proportion of Black residents,3¢ paid the nation’s
lowest average weekly unemployment benefits in the third quarter of 2021: $180.99 a week in
Louisiana and $201.22 in Mississippi, compared to a still-inadequate national average of
$347.53 a week.37 Benefits are lower not only because wages are lower in these states—low
benefit states like Mississippi and Louisiana also replace a lower proportion of workers’ weekly

pay_38

e Puerto Rico (average weekly benefit $195.61) and Arizona (average weekly benefit $235.92),
which have large Latinx populations, also pay among the lowest benefits in the nation.

As a result of systematic exclusion from wealth-building opportunities over generations, Black and
Latinx households are also less likely than white households to have sufficient personal wealth or
savings to cushion the blow of unemployment and supplement low or non-existent unemployment
benefits.3° For every dollar in wealth held by the typical white family, the typical Black family has
just 12 cents, while the typical Latinx family has 21 cents.#0 Meager unemployment benefits create
greater hardship for families that rely on their full paycheck to make ends meet and have few other
resources.

Workers of color and immigrant workers face substantial barriers to accessing
unemployment benefits.

As unemployment surged during the first wave of the COVID-19 pandemic, Ul applicants faced
jammed phone lines, crashing websites, and long delays in getting benefits.4! Although the pandemic
was an extreme situation, unemployed workers have faced barriers to accessing the benefits they
are entitled to for decades as they rely on underfunded state agencies operating with antiquated
computer systems and inadequate staffing and resources.42

Workers of color and immigrant workers face additional obstacles to access. For example, although
civil rights laws require translation into commonly spoken languages, many states fail to provide all
unemployment insurance notices, forms, and applications in the languages understood by workers
in their states, making it difficult for workers with limited English proficiency to apply for benefits,
comply with requirements, or contest a disputed case.*3 Needlessly complex and confusing forms
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and notices can perplex even English speakers and most states forms and communications are not
in plain language and well above the recommended fifth grade reading level.44

State unemployment websites that are not optimized for mobile devices disproportionately shut out
workers of color, who are particularly likely to rely on smartphones for Internet access.*> New
identity verification technologies intended to prevent fraud also raise racial equity concerns: a
majority of states now use facial recognition technology to screen unemployment applicants,*6
despite the fact that these systems routinely misidentify people of color—particularly Black and
Native American people—far more frequently than white people.*?

Federal reform of the
unemployment insurance system
is a racial justice imperative.

W iu—nu\ VUe.0G

Unemployed workers and their supporters rally in Philadelphia Aug. 20 to demand extension of the federal Pandemic
Unemployment Compensation, which expired July 31. The protest was called by the Philadelphia Unemployment
Project and was organized by members of UNITE HERE, Philadelphia Musicians Union Local 77, International Alliance
of Theatrical Stage Employees and members of Workers World Party.
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Unemployment insurance reform can enable all workers to thrive

Federal reform of the unemployment insurance system is a racial justice imperative. It is also vital
that reforms be comprehensive, so that states cannot find alternate ways to cut benefits or to
restrict workers’ access to the system.

This section outlines broad proposals that aim to dismantle the systemic racism entrenched in the
unemployment insurance system and ensure the program works for all workers at all times. For a
more detailed and comprehensive discussion of policy recommendations, see

, a joint report from NELP and policy partners.*8

Set minimum federal standards that state unemployment systems must meet:

¢ Increase benefit duration: As a result of systemic racism, Black workers experience longer
durations of unemployment on average and face greater harm when states slash the maximum
available weeks of benefits. To meet the need, states must offer at least 30 weeks of benefits at all
times.

o Improve benefit adequacy: Require states to increase weekly benefit amounts to meet the
needs of workers, particularly the high percentage of workers of color who are underpaid and
relied on their full wages to afford basic necessities. This includes increasing wage replacement
rates to replace a higher proportion of wages for underpaid workers; raising minimum and
maximum benefit levels; eliminating the common one-week waiting period for benefits to start;
and requiring states to offer additional weekly funds for each dependent an unemployed worker
has (known as a dependency allowance).

e Broaden eligibility: States should no longer be permitted to impose restrictive eligibility
requirements that disproportionately prevent workers of color from qualifying for
unemployment benefits. The federal government must require states to meet standard monetary
eligibility requirements; consider workers’ most recent earnings for determining eligibility;
include workers seeking part-time work; allow workers to continue receiving Ul benefits when
working part-time; and expand and standardize unemployment insurance eligibility for workers
who had “good cause” to quit their jobs.

Recognizing that Black workers are the demographic most likely to be union members,*° states
should also be required to make striking workers eligible for unemployment benefits. And since
workers of color are overrepresented in industries where employers frequently misclassify their
employees as independent contractors and exclude them from eligibility for unemployment
insurance,3? federal law should require all states to use a uniform standard such as the “ABC test”
to determine whether a worker is considered an employee eligible for unemployment benefits.5?
Finally, the federal government must facilitate efforts to enable undocumented workers, who are
currently excluded from unemployment insurance, to access support.>52

Improve access to unemployment insurance:
Mandate that states prioritize equitable access to benefits and remove barriers to accessing
unemployment insurance that disproportionately impede workers of color.
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e Provide meaningful language access and access for people with disabilities: Ensure states,
at a minimum, follow civil rights laws mandating that all relevant unemployment notices, forms,
and instructions be translated into commonly spoken languages and sent directly to claimants.
This includes translating the initial application and allowing workers to fill it out in their
preferred language and variant. States must provide real-time interpretation of oral
communications. States must also offer reasonable accommodations that include auxiliary aids,
services, and interpreters for people with mental and physical disabilities to fully access
unemployment insurance benefits.

e Tell workers how to file: Require states to mandate that employers provide information on
how to file for unemployment insurance to all employees when they separate from
employment, in language that is easy to understand. Employers should also be required to
notify the state workforce agency of employees who may apply for unemployment
compensation due to short-term layoffs, business shutdowns, partial unemployment, and short-
time compensation.

e Mandate plain language: Continue federal administrative efforts to ensure unemployment
forms, notices, and instructions are written in plain language, including creating samples and
models that states can easily adopt.

e Address the digital divide: Ensure state unemployment websites are accessible to mobile
phone users. Have an alternative means of claim filing for workers who are unable to use the
online claim filing system, including workers unable to use facial recognition systems for
identify verification.

e Don’t penalize workers for agency mistakes: When state unemployment systems overpay
workers’ unemployment benefits, agencies should be required to waive all overpayments if
workers were mistakenly overpaid through no fault of their own. They should also be required
to do this automatically at the time overpayment is established.

e Adequately fund state agencies: Recent federal grants to help states modernize the
unemployment insurance system, improve equity, and enhance the delivery of benefits are an
important step towards ensuring agencies have the staffing and resources they need to deliver
racially equitable outcomes.>3 Congress must also allocate substantially more administrative
funding to state unemployment agencies in order for them to have adequate resources to
deliver benefits in a timely and accurate fashion, and to help workers navigate the Ul system
when they have questions or face barriers in the application process. This includes reforming
the current administrative funding structure.

Reform and modernize the federal Extended Benefits program:

As aresult of systemic racism, Black workers often experience a much slower recovery from
recessions->¢ The Extended Benefits program, which provides additional weeks of benefits to
workers who have exhausted regular unemployment insurance benefits during periods of high
unemployment, must be reformed before the next recession to ensure benefits automatically
become available and stay available during economic downturns. This will ensure state agencies are
not overwhelmed trying to set up new programs overnight and that workers will be able to receive
benefits as soon as possible.
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