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THE “RIGHTS ON DEMAND” SERIES

The On-Demand Economy &
Anti-Discrimination Protections:

Policymakers and Agencies Can Better Protect On-Demand
Workers From Discrimination

With more people
engaging in work for
on-demand companies,
such as Uber (driving),
Care.com (child care and
home care), TaskRabbit
(home services), and
Postmates (delivery), the
question of whether these
workers are covered by
labor and employment
standards and protections
has become a central one.
Much can be done to
strategically and
aggressively enforce
existing labor and
employment protections
for these workers.

ore and more, America’s workers are seeing their jobs deliver less and less of
what they need to get by. This is partly because the companies they work for
shift risks away from themselves and onto workers, while retaining profits for
themselves. In the sector known as the on-demand economy, many online and
app-based companies recruit and provide workers who drive, clean, deliver
food, do odd jobs, care for children and elders, and perform tasks online—
often for very little money, with no job security and no labor or anti-
discrimination protections at all. Their employers get away with this major
workplace violation largely by classifying their workers as independent
contractors (who, by traditional definitions, are not guaranteed the same
protections as employees). Unfortunately, these kinds of practices are rapidly
expanding: although the on-demand sector is still a small part of the U.S.
economy overall, it has grown ten-fold in the last three years.!

This guide is intended to assist agency officials and policymakers in ensuring
that, no matter how companies choose to label their workforce, workers are
protected by anti-discrimination laws.

Are On-Demand Workers Protected From Discrimination On the
Job?

Anti-discrimination laws in the workplace exist to protect workers from being
treated unfairly and unequally. At the federal level, they prohibit
discrimination in the workplace on the basis of race, color, sex, or ethnic
origin; age; and disability. State anti-discrimination laws may provide even
more protections for workers. Many anti-discrimination laws, such as Title VII
of the Civil Rights Act of 1964,2 explicitly apply to workers who are classified
as employees, but the protections do not generally extend to independent
contractors.
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The employee versus independent contractor distinction affects many workers at on-
demand companies, because rather than classifying their workers as employees, many
companies describe their workforce as independent contractors. This is a status that the
workers are forced to accept as a condition of employment. In many cases, this label is
wrong, and the practice is illegal.3 For many, the effect of being classified as an independent
contractor means either going without the protections of anti-discrimination laws while on
the job, or fighting to be recognized as an employee in order to receive the protections that
most workers in the country take for granted.

When on-demand companies treat all workers as employees, workers are able to access the
protections of state and federal anti-discrimination laws, as well as other labor protections.

How Might On-Demand Workers Experience Discrimination?

There are several ways that workers for on-demand companies can experience
discrimination, frequently without even knowing they have been discriminated against. The
scenarios below describe discrimination faced by workers in on-demand companies, who
perform duties such as driving, making deliveries, cleaning, and doing odd jobs.

Social science research on the prevalence of gender and racial bias in ratings systems, and
anecdotes from online forums and chat rooms where Uber and Lyft drivers swap advice and
complaints, point to a problem: on-demand workers are uniquely vulnerable to
discrimination, yet lack the vital information that can prove their claim. Lack of transparency
and accountability from on-demand companies means workers face overwhelming obstacles
to challenge their treatment.

Not Being Hired, or Being Fired

Under Title VII of the Civil Rights Act of 1964, an employer may not make hiring and firing
decisions on the basis of race, sex, religion, or national origin.# Just like other workers,
workers in the on-demand economy may face discriminatory hiring decisions. However, the
hiring and firing—or “deactivation” in the parlance of some companies—process is typically
opaque for on-demand companies. According to online driver discussion forums, applicants
to Uber or Lyft commonly do not receive an explanation when they have been rejected to
drive on the platform.5

Uber has acknowledged the existence of rider bias, using such bias as
justification for its refusal to allow in-app tipping.

This lack of transparency means that an applicant may be rejected due to his or her race,
religion, sex, country of origin, or other grounds that are protected by state and federal anti-
discrimination laws, but the applicant would have no way to know the basis for not being
hired or for being fired. Such a worker is not only at an information disadvantage (relative to
the company) regarding the reason for being rejected, the worker also typically must
challenge his or her independent contractor status in order to address the potential
discrimination.
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In addition to would-be workers potentially being rejected for work on on-demand
platforms due to their race, religion, or national origin, customers may also face
discrimination. For example, Uber used its notorious “Greyball” system, which presented a
potential rider with an inaccurate version of its maps showing where its nearby drivers
were, to deny people rides. While much of the recent attention on this program concerned
Uber’s attempt to evade law enforcement, it also raises questions about who else was denied
service, and why. If a rider were being denied service based on race or religion, the rider
would have no way to know that, as the Greyball program operated in secret and would not
reveal why a rider was not being picked up by a driver.6

Uber’s regular practices, even outside the Greyball program, also have suggested a pattern of
discrimination in customer pick-ups, according to a 2016 study conducted for the National
Bureau for Economic Research.” In addition, disability rights organizations have challenged
Uber practices that have prevented passengers using wheelchairs or with service animals
from accessing the service; meanwhile, Uber and Lyft have claimed that they are technology
providers, not transportation providers, and are not subject to the Americans with
Disabilities Act.8

Disability rights organizations have challenged Uber’s practices
preventing wheelchair-bound passengers from accessing the service.

Bias in the Ratings System

In addition to the potential for discrimination that on-demand workers, like other workers,
may face directly from companies in terms of hiring or firing, the very structure of many of
these services, whereby workers are rated by customers, can enable biases and lead to
discrimination. A 2016 Northeastern University study found evidence of bias along racial
and gender lines in two platforms they examined: “On Fiverr, the researchers found evidence
that black and Asian workers received lower ratings than white people. And on TaskRabbit,
women received fewer reviews than men, and black workers received lower ratings than
white ones. Perhaps most troubling, the researchers also found evidence of such bias in the
recommendation algorithm on TaskRabbit.”®

There are growing concerns about how customer feedback systems may “hard-

wire discrimination into the supervisory techniques of gig economy platforms.”1® Companies
that outsource worker assessments, and ultimately the fates of their workers, to their
customers make their workers vulnerable to the enduring prevalence of bias and outright
discrimination in society.!! For on-demand companies that decide whether to retain workers
based on high customer ratings,!2 such bias by customers may result in on-demand
companies firing workers based on race. Title VII does not permit racially motivated
decisions by an employer based upon customer preference,!3 so on-demand companies
should be very concerned about the possibility of this occurring on their platforms.
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Not Being Hired Due to an Arrest or Conviction Record

In 2012, the U.S. Equal Employment Opportunity Commission (EEOC) issued guidance on the
consideration of criminal records in employment decisions. Because of the “disparate
impact” of criminal background checks on people of color, an employer's use of an
individual's criminal history in making employment decisions may violate the prohibition
against employment discrimination under Title VII of the Civil Rights Act of 1964.

Some on-demand employers claim that they are not covered by civil rights and consumer
laws that strictly regulate criminal background checks for employment.14 They ignore the
fact that many anti-discrimination and consumer protection laws are broadly written to
explicitly cover most employment arrangements, including independent contracting.

Hiring policies that place undue emphasis on a criminal record disproportionately impact
communities of color, which have been hardest hit by decades of over-criminalization.!>
Lawyers who represent clients with arrest or conviction records have reported examples of
clients being denied work for ride-hailing companies due to arrest records or old
convictions, which likely violates Title VII, local fair chance hiring laws, as well as some of
the companies’ own stated policies.1¢

How Should Agency Officials and Policymakers Address Discrimination in the
On-Demand Economy?

Despite the obstacles created by on-demand employers, administrative agencies and
legislative bodies can take steps to ensure that on-demand workers and other misclassified
workers receive protections from discrimination while on the job.

State and federal administrators and policymakers can focus on enforcing existing laws. In
many cases, state and federal laws contain broad definitions that would encompass workers
in the on-demand economy as “employees,” no matter whether the company designates
them as such. For example, although many on-demand companies call their workers
independent contractors, the actual working conditions and arrangements mean that a
number of these companies’ workers in fact likely fit within the Title VII definition of an
employee.l”

The EEOC announced in its 2017-2021 Strategic Plan that it was adding, as a new priority
area, the intention to address “issues related to complex employment relationships and
structures in the 21st century workplace, focusing specifically on temporary workers, staffing
agencies, independent contractor relationships, and the on-demand economy.”18 The agency
stated its plans to clarify the employment relationship and the application of workplace civil
rights protections, given the increasing complexity of these employment relationships and
structures. At least one claim of race discrimination through the use of app-based rating
systems is now pending before the EEOC. Ironically, Uber has acknowledged the existence of
rider bias, using such bias as justification for its refusal to allow in-app tipping.1®

In addition, some state discrimination laws apply broadly to both employers who
discriminate against their employees, as well as workers who are hired under contract. For
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example, Washington State has an expansive freedom from discrimination statute that
protects against employment discrimination and discrimination in public accommodations,
and extends its protections to contractors as well as employees.2? The Pennsylvania Human
Relations Act explicitly protects certain independent contractors from unlawful
discriminatory practices.2! State public accommodation laws, and the anti-discrimination
provisions within them, may also be applicable to on-demand companies that are providing
a service to passengers and drivers.?2

State and local agencies should investigate companies to ensure that they are complying
with state anti-discrimination laws.23 In addition to enforcing laws that already exist to
protect workers, state legislatures should resist attempts by on-demand companies to create
special exemptions for their sectors from state laws. Lawmakers can also clarify the
definitions in their laws to ensure that these companies cannot game the system.24

What Can On-Demand Companies Do?

On-demand companies do not need to wait for policymakers to act before they address the
discrimination some of their workers experience. For one thing, they could decide to treat all
their workers as employees, protected by the same labor standards and anti-discrimination
laws as the companies’ engineers and executives.

Even if all workers were employees, that change in status would not fully address the
discrimination many on-demand workers experience, so companies need to go further and
assess how their customer rating systems can be modified to root out racial, religious, and
sexual bias.?5 In addition, companies can take steps to address the issues raised in the 2016
National Bureau for Economic Research study, which showed driver discrimination against
passengers in the process of accepting ride requests.26

Researchers found evidence that black and Asian workers received
lower ratings than white workers.

Various researchers have offered suggestions for what companies can do to mitigate the
occurrence of bias in rating systems. For example, Alex Rosenblat suggests that Uber and
similar on-demand companies that use customer ratings conduct internal audits to assess
whether members of protected classes receive systematically lower ratings, and if so, to
proactively adjust ratings to make up for the bias the company identifies. Such a
recommendation that companies look at their own data reflects the reality that outside
researchers would likely be unable to conduct a rigorous independent audit due to lack of
access to relevant data. Rosenblat also recommends that, for a given driver with low ratings,
companies like Uber should provide a more diverse set of passenger-reviewers, and allow
the system to “learn” the rating biases of certain demographics of reviewers and give them
an appropriate weight.2” On-demand companies such as Uber possess enormous
technological and creative abilities. There is no reason to assume that they cannot apply
their considerable ingenuity to studying and offering real solutions to the vexing and
persistent problem of discrimination.
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There is no doubt that technology has tremendous potential to improve businesses,
consumers, workers, and our economy overall. But the use of new technology should not be
an excuse for companies to engage in old-style gaming of the core labor and employment
laws that created the American middle class, and that are key to ensuring that working
families have the most basic levels of economic security. Instead, as new technology
develops, it must be harnessed to build a more inclusive economy—one that delivers to all of

America’s workers a secure income, social and legal protections, and the right to engage in
collective action.

About NELP

The National Employment Law Project (NELP) aspires to build an economy that, in its rules
and rewards, embodies and advances principles of inclusion and fairness, justice, sustainability,
and shared prosperity. The “Rights on Demand” series focuses on issues confronting workers in
the on-demand economy, as part of our broader campaign to ensure that all workers,

regardless of how their employers classify them, receive fair wages and benefits, in a safe and
healthy work environment.
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