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THE “RIGHTS ON DEMAND” SERIES
Making Unemployment Insurance Work
for On-Demand Workers

his policy brief explains why workers in the on-demand economy, regardless
of how the company they work for labels them, can and should be covered by
unemployment insurance, either as employees or independent contractors. It
includes recommendations for state agencies to enforce and apply current
law as well as more forward-thinking reforms to address the needs of on-
demand workers and “contingent” workers more broadly.

With more people engaging ~ What is Unemployment Insurance?
in work for on-demand

Unemployment insurance is an 81-year-old federal and state social insurance

program that provides partial wage replacement and reemployment services

to individuals who are between jobs. To be eligible, individuals must usually

be unemployed for reasons beyond their control, have a sufficient work

TaskRabbit (home services)  history (called a “base period”), and be actively searching for another job.
and Postmates (delivery),

companies such as Uber
(driving), Care.com (child
care and home care),

Unemployment insurance (UI) is an effective anti-poverty tool. In 2009 alone,
when recessionary layoffs peaked, Ul benefits kept five million people out of
poverty.! Ul directs benefits to cash-strapped individuals and families, who
then quickly spend them on necessary everyday expenses, like groceries and

compensation system  gas. This helps stabilize our economy during recessions by reducing the drop
can address the needs of ~ in consumption.?

the question of whether
and how our current
unemployment

“contingent” workers has ) .
As effective as the federal-state Ul program has been, however, it was

originally designed to support a male manufacturing workforce. Among many
changes in the labor market, today, more women financially support their
families, either as single parents or as part of dual-earner households.?
Today’s workforce is more vulnerable to permanent layoffs, to chronic
underemployment in part-time work, and to wide swings in monthly income.

become a central one.

In addition, an increasing share of workers are engaged in alternative work
arrangements. This includes independent contractors, on-call workers,
temporary agency workers, and contract company workers.* At 9.6 percent of
all workers, independent contractors represent by far the largest share of
alternative work.> However, the Ul program does not extend coverage to
independent contractors.
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Worker Classification and Employee Status in the On-Demand Economy

As a cost-cutting measure, on-demand companies will often call their workers “independent
contractors,” claiming they are would-be entrepreneurs and in business for themselves, even
though they perform the core work of the companies and are held to standards of service-
provision and performance that are characteristic of an employer-employee relationship.®
Besides depriving on-demand workers of their rights to state and federal labor protections
and access to company benefit plans, workers misclassified as independent contractors lose
out on income support from the Ul program when they experience reduced demand for their
services or become separated from their jobs completely.

Besides depriving on-demand workers of their rights to labor protections
and access to benefit plans, workers misclassified as independent
contractors lose out on income support from unemployment insurance
when they experience reduced demand for their services or become
separated from their jobs completely.

States rely on a variety of statutory tests to determine employer-employee relationships
under their Ul laws. More than half of states use some variant of the “ABC test.”” Under ABC
tests, services for pay are presumed to be employment, and the worker is considered an
employee, unless each of three tests for exclusion is passed, related to whether the worker is
in business for herself, whether her work is in the usual course of the employer’s business,
and whether the business exercises control over her. Because these laws create a
presumption of employee status and require employers to overcome that status by showing
three factors, they are an effective way to reduce misclassification. Under ABC state tests,
many—if not most—on-demand workers should qualify as “employees,” since they are
serving the business of the companies they work for and do not have their own separate
businesses.

Agencies in a number of states have already found that on-demand workers are employees
under various state laws.8 As a basic measure, states should enforce laws on the books for
decades, both in the individual cases that come before them and in company-wide audits of
on-demand companies.

Why is Unemployment Insurance Important to On-Demand Workers?

Coverage under unemployment insurance laws is critical for on-demand workers and states
themselves for several reasons. First, employers must pay payroll taxes for their employees.
For workers who have engaged in on-demand work in the past year, tax documentation
helps them to establish eligibility for Ul, even if their job separation is from a different job at
a later date. Collecting these taxes also serves to ensure that the system meets its social
insurance objectives. Second, on-demand workers experience involuntary job separations
just like other workers—a prominent example is when the rideshare company Uber
“deactivates” a worker.
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Finally, workers in on-demand jobs often work multiple jobs and suffer chronic income
volatility. A recent report from the Century Foundation and the National Employment Law
Project found that income volatility for all workers during and after the Great Recession
were much worse than commonly understood.? Primary earners in three out of five families
experienced a month-to-month earnings drop of at least 50 percent at some point between
2008 and 2013, while the average month-to-month variation for a typical individual earner
was $2,300 to $2,600.

A prior large-scale independent study by the JPMorgan Chase Institute studied the incomes
of one million customers with active Chase bank accounts—260,000 of whom participated in
the online platform economy. The study found that 7 in 10 young adults saw their incomes
change month to month by an average of 30 percent. Nearly three in four low-income people
saw that magnitude of change in their monthly income.10

The study additionally found that workers in contingent work arrangements, including
freelancers, the self-employed, temporary, on-call, and other workers, experience nearly
twice as much earnings volatility as those in more traditional work arrangements.11

Workers in contingent work arrangements experience nearly twice as
much earnings volatility as those in more traditional work arrangements.

On-demand workers often hold multiple jobs. The JPMorgan Chase study found that more
than 8 in 10 held another wage or salaried job, for which they were considered “employees.”
A separate survey of so-called “crowdworkers”—workers who do “gigs” online for
companies such as Amazon’s Mechanical Turk—found that 60 percent had a separate job.12
Another recent study found that over 40 percent of on-demand workers work for two or
more companies in a given week, with one in seven working for three or more companies.3

Current Ul programs can and do address income volatility created when workers are
partially unemployed as well as when they entirely lose one job and must quit their second
or third job, in their search for a more stable income.

Unemployment Insurance Can Deliver Important Income-Smoothing Benefits to
On-Demand Workers

Partial Unemployment Insurance

Typically, workers receive Ul to prevent economic hardship during periods without any
work or earnings. However, individuals performing work in the on-demand economy who
experience a reduction in their usual hours and earnings may also be eligible for partial UI
benefits under current state rules. Partial benefits are meant to mitigate the impact of
sudden drops in income that occur when employees’ schedules do not provide adequate
hours and they experience low earnings as a result. They can also provide benefits to
claimants working part time while they search for a permanent, full-time job.14
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In general, to be eligible, individuals must be working part time and earning below a certain
threshold in a week. Most states take the difference between the claimant’s usual benefit and
her part-time earnings, after accounting for an “earnings disregard.” The disregarded
portion of earnings is not deducted from the claimant’s benefit.

Workers experiencing a chronic lack of sufficient hours of work, and low earnings as a
result—working conditions that characterize many on-demand jobs—may currently be
eligible for partial Ul benefits, as long as their weekly job schedules do not exceed a state’s
definition of part-time work, and their weekly earnings are substantially lower than they
were over the prior year.15

While there is wide variation in the generosity of state unemployment benefits for partial
unemployment—10 states replace at least half of lost earnings for workers earning $10 per
hour whose hours are cut in half, from full-time to part-time, or from 40 to 20 hours; while
14 states would provide no benefits at all'6—states should apply current law to workers in
this situation.

Good Cause for Leaving After a Rate or Hours Reduction

Workers facing a cut to their hours or earnings may struggle mightily: The average
household has less savings than in earlier decades.!” According to research, just 41 percent
of households had enough accessible savings to cover an emergency expense worth $2,000.18
In particular, in survey after survey, on-demand workers report that despite working
multiple jobs, they struggle to find enough work to make ends meet.1?

In survey after survey, on-demand workers report that despite working
multiple jobs, they struggle to find enough work to make ends meet.

Faced with a cut in wages or hours, on-demand workers may decide to quit their jobs and
seek new, more stable employment. Though practices vary widely from state to state, a
provision in Ul rules that allows workers to “voluntarily” leave their jobs with good cause
will usually recognize a substantial earnings reduction (usually 25 percent) as good cause
for leaving a job.20

This standard provision in Ul laws is already adequate to cover many on-demand workers;
for example, the Uber driver whose wages are cut due to Uber’s common practice of
lowering rates in dozens of cities.

Good Cause for Leaving a Second or Third Job

A few states have sensible rules pertaining to multiple job holding which would apply to
workers in the on-demand economy, many of whom hold more than one job at a time. For
example, Hawaii allows workers who leave part-time work because of the loss of a full-time
job that makes it economically unfeasible to continue the part-time work to receive Ul
benefits. In the case of a worker with a full-time job who engages in on-demand work for a
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few extra hours a week, that worker would qualify for Ul if she were forced to leave her on-
demand work after losing the full-time job. In Michigan, an individual who is concurrently
working part time for one employer as well as full time for another employer will not be
disqualified if she voluntarily leaves the part-time work while continuing work with the
other employer. These rules can currently extend vital income supports to workers in the
on-demand economy in some states, and can be adopted by other states.

What New Policies Would Address the Particular Needs of On-Demand and
Contingent Workers, Both Employees and Freelancers?

As a first step, state agencies should enforce the broad definitions of “employee” in their
current laws, in order to ensure that they are collecting payroll taxes due, that misclassified
workers gain credits to establish a base period, and that their eligibility for benefits is
correctly established under current law.

States can also enact discreet changes to their laws to ensure that on-demand companies are
not gaming their current definitions. These can include small changes to the ABC or existing
state Ul test for employee status, or simply clearly stating that on-demand companies must
cover their workers under Ul law, whether or not they choose to call them employees.2!

A NELP report, developed in partnership with the Center for American Progress and the
Georgetown Center on Poverty and Inequality, seeks to fill major eligibility gaps in the Ul
program by establishing new and broader federal requirements for states.22 One proposal is
particularly applicable to contingent workers: the report proposes a new modest, short-term
federal benefit, called a Jobseeker’s Allowance, or JSA, for individuals with limited work
histories. Notably, eligibility for the JSA would also extend to workers who are true
independent contractors. It includes an earnings disregard equal to half the weekly JSA
benefit, which would permit freelancers who experience significant drops in weekly income
to receive modest income replacement. With a proposed uniform weekly benefit of $170 per
week—which is about half of a typical low-wage worker’s wages—this would mean that
these workers could be eligible for modest support if earning less than about $255 in a week.

A report co-authored by NELP and the Century Foundation makes further recommendations
to improve access to the partially unemployed and freelancers. First, it recommends that
states provide partial benefits to workers earning less than 150 percent of the benefit
amount that they would receive if fully laid off, and that up to 50 percent of part-time
earnings be disregarded (disregarding earnings worth half the claimant’s weekly benefit
amount is an acceptable alternative, and one NELP has recommended in the past).

Second, it outlines a pilot program that would offer Ul eligibility to certain true freelancers,
up to 13 weeks of benefits to those who pay into the Ul system for a year and experience a
temporary decline in self-employment income, using a nonprofit or other intermediary to
determine eligibility and provide networking services and entrepreneurial assistance to help
freelancers stabilize their income.

These proposals deserve serious attention by lawmakers who want to address new realities
in our labor market and the way that many of us work today.
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Conclusion

As new technology and new forms of work develop, our social insurance systems must
ensure that the structure of a job is not used to undermine existing protections. State
agencies should apply the same rules to unemployed and underemployed on-demand
workers that they apply to other workers. At the same time, state legislatures must update
our unemployment insurance system to ensure that it delivers a secure income and social
protections to all of America’s workers.

The National Employment Law Project (NELP) aspires to build an economy that, in its rules
and rewards, embodies and advances principles of inclusion and fairness, justice, sustainability,
and shared prosperity. The “Rights on Demand” series focuses on issues confronting workers in
the on-demand economy, as part of our broader campaign to ensure that all workers,
regardless of how their employers classify them, receive fair wages and benefits in a safe and
healthy work environment.
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