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Summary 

The labor dispute disqualification provision that exists in 

nearly every state’s unemployment insurance (UI) law is 

confusing, ill-defined, and irrationally broad. The provision 

excludes workers unemployed due to “labor disputes,” 

which although often undefined in state law, may include 

strikes, lockouts, and other controversies between 

employers and workers that result in unemployment.1 

Where a labor dispute is the cause of a worker’s 

unemployment, the muddled language of the provision acts 

to broadly disqualify workers, often even if the worker had 

no role in the dispute, no knowledge of the dispute, and no 

say in the dispute. 

 

This broad and convoluted disqualification of workers is 

antithetical to the purpose of UI. UI should widely cover 

workers to provide security for both workers and the 

economy during periods of unemployment. As the 

Wisconsin Supreme Court explained, “the [UI] statute is 

remedial in nature and should be liberally construed to 

effect unemployment compensation for workers who are 

economically dependent upon others in respect to their 

wage-earning status.”2 Yet, in most states, the labor dispute 

disqualification not only liberally excludes workers from UI, 

but it does so when workers consort to improve the terms of 

their employment. Workers’ lawful engagement in collective 

bargaining and related protected concerted activities can ensure a good-jobs economy with fair wages and 

safe working conditions. Yet, the labor dispute disqualification does not merely punish these lawfully 

sacrificing workers. It goes a step further to render “guilty by association” workers who had no direct role in 

the dispute.  

Key Points 

⚫ The unemployment insurance (UI) labor 

dispute disqualification provision is 

antithetical to UI and is a barrier to 

establishing a good-jobs economy, 

removing needed resources from 

workers, businesses, and communities. 

⚫ The provision prevalent in state law 

disqualifies not only workers who 

lawfully engage in collective bargaining, 

but workers who had no role in or 

knowledge of the dispute.  

⚫ Justifications for the labor dispute 

disqualification provision are unfounded; 

it is a nonsensical discretionary provision 

that should have no place in UI law. 

Key Solutions 

⚫ Remove the labor dispute 

disqualification from state law. 

⚫ Support federal legislation to bar states 

from disqualifying workers unemployed 

due to labor disputes. 

https://www.nelp.org/a-good-jobs-economy/
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Making matters worse, justifications used for the disqualification are unfounded. 

• Proponents claim the disqualification preserves UI for only the involuntary unemployed. But 

every state already extends UI to workers who are voluntarily unemployed. Moreover, workers 

can be disqualified under the labor dispute disqualification provision even if they had no 

knowledge of or say in the dispute. 

• Proponents assert the disqualification provision ensures the state remains neutral in disputes, 

but policies like disqualifying workers because of their union membership alone could scarcely 

be deemed neutral. 

• Proponents say the disqualification provision is necessary to comply with federal law. But the 

very architects of the federal law establishing UI could have preempted UI for workers during 

labor disputes and did not. 

• Finally, proponents argue removing the disqualification will burden states. Last year, only 

0.17% of the labor force was on strike or locked out.3 But the labor dispute disqualification is 

frequently litigated.4 Its removal could actually unburden states. 

Given the lack of justification for this overly broad provision that excludes workers and state economies 

from the benefits of UI, it is no wonder that it has long been contested as “an exception to the overall basic 

purpose of [UI law].”5 The disqualification is a consistent subject of confusion, consternation, and 

litigation.6 This brief reviews how the disqualification came about, what it does, who it harms, how 

proponents attempt to justify it, and why it must go. 

 

Introduction 

Consider if you accept a new job. You report on your first day of work and your employer sends you home. 

The facility is closed due to a strike by the employee union to bring about changes that could benefit all 

workers. You apply for UI compensation and are denied. The state considers you to be unemployed due to 

a labor dispute even though you are not on strike and you are not yet eligible to join the union. This is 

exactly what happened to a worker in Rhode Island. The Court held, “[the legislature] intended to bar those 

employees not members of the involved union who nevertheless have a direct interest in the outcome of 

the dispute.”7  

 

Rhode Island’s approach exemplifies the labor dispute disqualification. The disqualification is an overly 

broad, ill-defined, and poorly justified provision that widely excludes workers from a social insurance 

program that best protects workers and the economy when it covers most workers. This brief starts by 

reviewing how this disqualification came to be, particularly since the provision was born at the same time 

as the federal-state UI program and modern labor law. Next, the brief reviews the labor dispute 

disqualification provisions that continue to pervade state law. Then the brief analyzes justifications used for 

the provision, finding neither authority nor need for the provision. Finally, the brief concludes that the only 

solution is to remove or bar the labor dispute disqualification. 

 

A Brief History of UI, Labor Law, and the Labor Dispute 

Disqualification 

Unemployment Insurance (UI) and modern labor law were born in the aftermath of the Great Depression. 

At the time, about one quarter of the labor force was unemployed.8 The unemployment rate was roughly 
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twice as high for Black workers.9 Lack of employment so often left workers houseless that they slept in 

shantytowns called Hoovervilles.10 These communities of cardboard and tin shacks were named in 

condemnation of President Hoover and his push for individualism, even in the face of collective suffering.11  

 

Unemployment was not a problem that a purely individualist approach could remedy. In the shift from an 

agrarian economy to an industrial economy in the half century that preceded the Great Depression,12 most 

workers were now dependent on businesses for employment.13 In turn, businesses relied on workers’ 

labor for revenue. After employers’ unfettered push for profits led to low wages and dangerous working 

hours and conditions, the labor movement grew to demand balance in this interdependent relationship.14  

 

This balance was critical to the country, as federal, state, and local governments had interdependent 

relationships with both workers and businesses.15 Governments collected taxes from workers’ wages and 

businesses’ profits, and in return provided services and protections. In this interdependent economy, 

unemployment was a problem not merely for workers, but for the business and government sectors too. 

Thus, in contrast with his predecessor, President Franklin Delano Roosevelt sought a governmental, and 

to a greater degree, collectivist solution. 

 

On August 14, 1935, President Roosevelt signed the Social Security Act (SSA) into law. The SSA 

established, among other programs, the federal-state UI system.16 As he explained in a message to 

Congress in the prior year: “This seeking for a greater measure of welfare and happiness does not indicate 

a change in values. It is rather a return to values lost in the course of our economic development and 

expansion.”17 

 

Little more than a month before signing the SSA into law, President Roosevelt signed the National Labor 

Relations Act (NLRA).18 This marked the birth of modern labor law. The purpose of the act was to:  

 

“[E]liminate the causes of certain substantial obstructions to the free flow of commerce and to 

mitigate and eliminate these obstructions when they have occurred by encouraging the practice 

and procedure of collective bargaining.”19  

 

Paradoxically, it was during this near concurrent birth of UI and labor law that the labor dispute 

disqualification was born. 

 

Origin of the Labor Dispute Disqualification 

Title III of the Social Security Act (SSA) establishes the federal-state UI system. States administer the 

program subject to federal oversight. State laws must conform with requirements set forth in federal law.20 

The SSA does not expressly bar states from providing UI to workers who are unemployed due to labor 

disputes. The sole reference to disputes is in a provision barring states from denying UI to workers who 

refuse to accept work “vacant due directly to a strike, lockout, or other labor dispute.” 21  Yet while the SSA 

is silent on whether workers unemployed due to a labor dispute can receive UI, the labor dispute 

disqualification currently found in state laws has been a part of the UI system from the start.  

 

The SSA’s policies were developed by President Roosevelt’s Committee on Economic Security (CES) 

chaired by Secretary of Labor Frances Perkins.22 CES viewed UI as part of a multipronged approach to 

respond to the unprecedented unemployment endured by workers during the Great Depression. “In 

proposing unemployment compensation we recognize that it is but a complementary part of an adequate 
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program for protection against the hazards of unemployment, in which stimulation of private employment 

and provision of public employment on a security-payment basis are other major elements.”23 Thus, CES 

recommended an employment assurance program (including the now long defunct Works’ Progress 

Administration)24 and an unemployment insurance program. 

 

As just a single prong of the proposed unemployment response, CES devised the federal-state UI program 

to support only a subset of workers.25 Entitlement was determined on an individual basis. One scholar 

noted that the “’collective’ security [under the CES UI system] seems to be collective only in the sense that 

the summing of individual securities – which are attained by appropriate individual efforts in the 

marketplace – should result in security for all.’”26 Only recently employed workers would be eligible for the 

program.27  Likewise, not all work was insured. For example, job loss from agricultural and domestic work 

was expressly excluded in the original law.28 Workers experiencing long-term unemployment also would 

be ineligible for benefits.29 Workers who voluntarily quit without good cause or were fired for misconduct 

would be ineligible for benefits.30 Overall, CES estimated that the program would cover about 70% of fields 

experiencing unemployment, but less than half of all workers.31 The exclusions disproportionally harmed 

workers of color; the CES policy as originally enacted in the SSA excluded 65% of Black workers.32 So, the 

UI program originally devised by CES and born of the SSA was not intended to cover all workers, and 

indeed it did not.  

 

While much of CES’s policies were codified in federal law, CES also heavily influenced the would-be 

discretionary components of state UI laws. Roughly six months before the SSA became law, CES 

presented two model state UI bills to the Senate Committee on Finance.33 Both model bills contained an 

identical provision to disqualify workers from receipt of UI when their unemployment was caused by a labor 

dispute. The provision read: 

 

“During trade disputes.- An employee shall not be eligible for benefits for any week in which his 

total or partial unemployment is directly due to a labor dispute still in active progress in the 

establishment in which he is or was last employed.”34 

 

CES’s proposed labor dispute disqualification was born not only from its vision of a limited version of UI, 

but also from European law. In its review of European unemployment compensation laws, CES found that, 

at the time, the United Kingdom,35 Switzerland,36 and Germany37 excluded workers unemployed due to a 

labor dispute. Thus, CES concluded states would follow suit.38  

 

CES’s model bills were succeeded by draft bills from the Social Security Board39  (the precursor to the 

Social Security Administration).40 Here again, both draft bills contained identical language disqualifying 

workers unemployed due to a labor dispute: 

 

“Sec. 5. An individual shall be disqualified for benefits –  

(d) For any week with respect to which the commissioner finds that his total or partial 

unemployment is due to a stoppage of work which exists because of a labor dispute at the factory, 

establishment, or other premises at which he is or was last employed:  

Provided, That this subsection shall not apply if it is shown to the satisfaction of the commissioner 

that- 

(1) He is not participating in or financing or directly interested in the labor dispute which caused 

the stoppage of work; and  
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(2) He does not belong to a grade or class of workers of which, immediately before the 

commencement of the stoppage, there were members employed at the premises at which the 

stoppage occurs, any of whom are participating in or financing or directly interested in the 

disputes: 

 

Provided, That if in any case separate branches of work, which are commonly conducted as 

separate businesses in separate premises, are conducted in separate departments of the same 

premises, each such department shall for the purposes of this subsection be deemed to be a 

separate factory, establishment, or other premises.”41 

 

The introductory language of each draft bill clearly indicates that the bills were mere suggestions, not 

recommendations.42 Nevertheless, thirty-three states adopted the draft bill language wholesale (or nearly 

so).43 All remaining states also disqualified workers unemployed due to some or all labor dispute types or 

causes.44 Thus, although not required by federal law, and while at odds with the NLRA’s recognition of the 

economic importance of collective bargaining, the UI labor dispute disqualification was born. 

 

Labor Dispute Disqualifications in Current UI Law 

All states retain some elements of the original labor dispute disqualification provision, although the scope 

of the disqualification has been reduced or all but removed in New York, New Jersey, Washington, and 

Oregon. The prevalence of the labor dispute disqualification should not be confused with uniformity; state 

laws vary greatly. The sections below review some important components of state laws regarding: (1) 

which disputes are disqualifying, and (2) who is disqualified. It is outside the scope of this brief to cover all 

aspects of state labor dispute disqualification laws. But the sections below illustrate how broad, ill-defined, 

and nonsensical the laws can be.  

 

Which Disputes are Disqualifying? 

To determine which disputes are disqualifying, the first question to ask is how is “labor dispute” defined? 

Unfortunately, neither the CES’s model bills nor the Social Security Board’s draft bill defined “labor 

dispute.” Likewise, definitions of “labor dispute” are absent in many states’ UI laws.  

 

Some states expressly distinguish between labor disputes, strikes, and lockouts. For example, in a 

precedential Virginia case, the appeals examiner explained, “while it is true that disputes in the labor field 

are often characterized by actions of the parties described as ‘strikes’, ‘walk-outs, or ‘lockouts’ these acts 

themselves are not the dispute, but merely the means taken by the disputants to gain their point.”45 In a 

way, this squares with the NLRA approach, which defines labor dispute not by specific concerted activities 

but as “any controversy concerning terms, tenure, or conditions of employment, or concerning the 

association or representation of persons in negotiating, fixing, maintaining, changing, or seeking to arrange 

terms or conditions of employment, regardless of whether the disputants stand in the proximate relation of 

employer and employee.”46  Alabama codified the NLRA definition of labor dispute in its UI law.47  

 

Some states include strikes and/or lockouts as types of labor disputes. North Dakota’s disqualification 

extends to “any kind of labor dispute, including a strike, sympathy strike, or lockout.”48 Oregon significantly 

amended its labor dispute disqualification law in 2025 and added a definition of labor dispute.49 The term 

now is defined as “any concerted or deliberate action by two or more individuals or by an employing unit 

resulting in either a strike or lockout in which wages, hours, working conditions or terms of employment of 
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the individuals are involved.”50 The state also separately defined lockouts51 (which are excluded from the 

disqualification)52  and strikes.53 Louisiana also limits the disqualification to unemployment due to strikes.54 

The state defines a strike as: “Any concerted act of the employees in a lawful refusal of the employees to 

perform work, or services for the employer, provided such acts are not recognized as unlawful under 

Louisiana state and federal law, and if the employees are represented by a labor organization, that the 

said labor organization shall have approved or sanctioned the act.”55  

 

Lockout Exception 

Most states exclude some or all lockouts from the labor dispute disqualification. However, the terms of the 

exception can vary greatly. In California56 and Texas,57 the lockout exception derives not from statute, but 

from case law. Sixteen states except all lockouts.”58 Fifteen states provide a specific definition of the 

lockouts excluded from the disqualification.59 This is where the greatest variability among state lockout 

exceptions are found.60  

 

Some states only exclude lockouts from the labor dispute disqualification where the lockout was not 

preceded by the threat of an employee strike, or the threat or infliction of property damage by the 

employees. For example, Florida does not except a lockout if it was preceded by the workers giving the 

employer a strike notice or “if the lockout action was taken in response to threats, actions, or other 

indications of impending damage to property and equipment or possible physical violence by employees or 

in response to actual damage or violence or a substantial reduction in production instigated or perpetrated 

by employees.”61 Massachusetts does not except a lockout if an employer can establish by a 

preponderance of the evidence that the lockout is in response to damage to or threats of damage to the 

employer’s property by employees.62 Colorado law distinguishes between “defensive lockouts”63 and 

“offensive lockouts.”64 Only unemployment due to an offensive lockout is excluded from the labor dispute 

disqualification.65  

 

Some states distinguish between the purpose of the lockout. Vermont66 and Maine67 only exclude lockouts 

used to “gain some concession from employees.” In contrast, Connecticut68 and Massachusetts69 except 

lockouts “whether or not such action is to obtain for the employer more advantageous terms.” 

 

Exception for Certain Strikes 

Several states create exceptions to the labor dispute disqualification for strikes arising from an employer’s 

violation of law and/or breach of the employment contract. 70  As with the lockout exception, strike 

exceptions vary by state and can be very narrow and fact-dependent. In Maine71 and Minnesota,72 the 

exception to the labor dispute disqualification is limited to when the employer’s breach of contract or 

violation of law creates dangerous conditions. For example, both states contain provisions requiring that 

the employer must intentionally fail to comply with the “safety and health section of a union contract or [fail] 

to comply with an official citation for a violation of federal or state laws involving occupational safety and 

health” for the exception to apply.73 Missouri limits the exception to when “the employer has been found 

guilty of an unfair labor practice by the National Labor Relations Board or federal court of law for an act or 

actions preceding or during the strike.”74  

 

Broad Labor Dispute Disqualification Exceptions 

Many states are considering legislation to remove or reduce the labor dispute disqualification.75 New York 

and New Jersey currently have the broadest exceptions to the labor dispute disqualification. In New York, 
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the benefit rights of a worker unemployed due to a labor dispute are suspended (delayed) for one-week 

past the waiting week for all workers.76 In New Jersey, the suspension period is two weeks.77 

 

In their 2025 legislative sessions, Oregon and Washington enacted laws to substantially remove their labor 

dispute disqualification provisions. In Oregon, effective in 2026, lockouts will be excepted from the 

disqualification.78 Workers unemployed due to a strike will only be disqualified for one-week.79 They then 

will be able to qualify for eight to ten weeks of benefits depending on the adequacy of the trust fund.80 In 

Washington, workers unemployed due to a strike are eligible for up to six weeks of benefits 15 or 21 days 

after the start of the dispute.81 There is no disqualification for workers unemployed due to lockouts.82 

 

Who is Disqualified? 

While most states disqualify workers unemployed due to a labor dispute (and this causal determination is a 

whole other complex area of the law), a majority of states create statutory exceptions for certain workers. 

These exceptions are often extremely narrow and use ill-defined or ambiguous language. For example, 

thirty-seven state laws83 contain a variation of the provision included in the draft bills that excepts a worker 

from the disqualification if the worker:  

 

• “Is not participating in or financing or directly interested in the labor dispute that caused the 

unemployment of the individual; [and/or]  

• Does not belong to a grade or class of workers of which, immediately before the commencement 

of the labor dispute, were members employed at the premises at which the labor dispute occurs, 

any of whom are participating in or financing or directly interested in the dispute.” 84  

Workers in four states can be excluded from the disqualification if they meet either condition.85 Workers in 

thirty-three states must at least meet both conditions (and, in some states, other conditions) to be 

excepted from the exclusion.86  

 

Each condition of the exception contains legal terms of art that are rarely defined in state law. This has left 

state courts to interpret the terms, leading to further variation across states in the interpretation of even 

identical statutory language. The sections below review each condition and how its terms are defined. 

 

Participating in, Financing, or Directly Interested in the Dispute 

Since workers in thirty-three states must meet both the first and second conditions, if it can be shown that 

a worker participated in, financed, or is directly interested in the dispute that caused their unemployment, 

then the worker will be disqualified. Further, each element of the first condition is generally considered 

separately.87 So, there are three ways a worker can fail to meet the first condition. If a worker is found to 

have: (1) participated in, or (2) financed, or (3) been directly interested in the dispute, they are disqualified. 

In practice, the “directly interested” provision has the broadest reach, but all three sub-elements are 

confusing, extremely broad, fact-dependent, and vary by state. In most states, workers bear the burden of 

proving they should not be disqualified and thus will need to prove each sub-element.88 

 

Participating in 

Participating in a labor dispute may seem the most straightforward of the three elements, but in practice it 

can be more complex. For example, participating in a dispute can be distinct from specifically participating 
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in a strike. In Poggemoeller v. Industrial Commission, the Missouri Court of Appeals considered whether 

locked out workers who did not strike and were not members of the union that struck were participating in 

the labor dispute.89 The workers were members of a different union that was jointly negotiating with a 

single employer.90 The court found “the labor dispute in the instant case was neither the strike, nor the 

lockout, nor both, but the strike and the ultimate lockout were the result of the labor dispute.”91 Thus, it was 

immaterial that neither the workers nor their union struck.92 

Several states’ laws have specific provisions related to whether crossing or not crossing picket lines 

constitutes participation in a labor dispute. In Colorado,93 Kansas,94 and Texas95 failure to cross a picket 

line constitutes participating in a labor dispute. In contrast, Illinois law states, “an individual's failure to 

cross a picket line at such factory, establishment, or other premises shall not, in itself, be deemed to be 

participation by him in the labor dispute.”96 

 

Several states also address sympathy strikes. In Texas, a worker can be disqualified if during the dispute 

they were “a member of a labor organization that is the same as, represented by, or directly affiliated, 

acting in concert, or in sympathy with the labor organization involved in the labor dispute at the premises of 

the labor dispute” (emphasis added).97 In Michigan, a worker can be found directly involved in a labor 

dispute if the worker “voluntarily stops working [. . .] in sympathy with employees in some other 

establishment or department in which a labor dispute is in progress.”98 

 

Financing 

The second element of the first condition workers unemployed due to a labor dispute must meet to avoid 

disqualification is “financing.” While this element is less prolific in state laws, at present twenty-six state 

statutes include the term “financing” in the labor dispute disqualification exception.99 Florida,100 

Massachusetts,101 Virginia,102 and Michigan expressly exclude payment of “regular” union dues from the 

definition of financing.103  

 

As with other labor dispute provisions, both the financing and the related dues provisions can be quite 

complicated in practice. In Baker v. General Motors Corp,104 the Supreme Court of Michigan considered 

whether emergency dues constituted “regular” dues within the meaning of the statute. Michigan’s dues 

provision states: “The payment of regular union dues, in amounts and for purposes established before the 

inception of the labor dispute, is not financing a labor dispute.”105 In Baker, workers became unemployed 

during slowdowns and plant closures that followed strikes at other plants.106  The other plants were 

separate but “functionally integrated” with the plants that ultimately shutdown.107  The workers who lost 

employment were not engaged in the strike but were members of the union that struck.108 The workers 

paid regular dues, which primarily contributed to union administration and, to a lesser degree, a strike 

fund.109 Then, three months before the strikes that preceded the plant shutdowns, the union established 

additional emergency dues to greatly increase contributions to the strike fund during collective 

bargaining.110 The Court found that the emergency dues did not meet the state’s “regular” dues exception, 

notwithstanding that the dues increase was made three months before the strikes.111 In a subsequent 

appeal, the Supreme Court of Michigan held that, through the emergency dues, the workers financed the 

labor dispute; the workers were disqualified from UI on that basis alone.112  
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Directly Interested 

The “directly interested” element is among the broadest and least intuitive components of the labor dispute 

disqualification provision. Workers are directly interested in a labor dispute if their wages, hours, or 

working conditions can be even indirectly impacted by the dispute.113 While Michigan’s disqualification 

statute provides a comprehensive definition of “direct interest,”114 in most states the provision is solely 

defined in case law.  

 

In many states,115 workers can be directly interested even if they are not a member of the union involved in 

the dispute. For example, in Huiet v. Boyd, workers who were not members of the union and did not strike 

filed for UI after a strike at their place of employment.116 The Georgia Court of Appeals found the workers 

were disqualified on the basis of direct interest because their wages could have increased had the strike 

been successful.117 The court explained, “It is immaterial that the claimants, whether as members of the 

union or not, may not have voted for or participated in the strike which caused the stoppage of the work, 

and may not have been in sympathy with the strike and may have attempted to go back to work but were 

prevented by the pickets. Since they are directly interested in the dispute which caused the stoppage of 

the work and their unemployment, they are not entitled to the benefits of the act.”118 

 

As is fitting with this overbroad provision, merely being represented by, a member of, or affiliated with a 

union that engaged in the labor dispute that causes the worker’s unemployment can also constitute direct 

interest. In a precedential case in Virginia, workers who did not strike, did not work in the same state as 

workers who struck, and did not perform the same type of work as the striking workers, were disqualified 

for benefits. The appeals examiner found that the Virginia workers were directly interested in the dispute 

because they were represented by the same union and their wages increased because of the dispute. 

Similarly, in Foley v. Adams, the Supreme Court of New Hampshire found unionized workers to be directly 

interested in a dispute when members of a joint bargaining agency union went on strike.119   

 

Grade or Class of Workers Participating in the Dispute 

The second common condition for exclusion from the labor dispute disqualification is that a worker not be 

a member of a “grade or class of workers of which, immediately before the commencement of the labor 

dispute, there were members employed at the premises120 at which the labor dispute occurs, any of whom 

are participating in or financing or directly interested in the dispute.” As discussed below, “grade or class of 

workers” is often not defined in state law. But, on its face, this provision would allow workers to be 

disqualified if they are a member of a “grade or class” of workers that is directly interested in the dispute, 

even if the individual worker is not directly interested in the dispute. Worse yet, not only is the language of 

this condition extremely confusing, but as with the first condition, workers generally bear the burden of 

proving they are not in the same grade or class of workers involved in the dispute.121 The net effect of this 

condition often “creates a broad area of guilt by association.”122  

 

Given that “grade or class” of workers is often not defined in state law, the provision has been largely left 

to courts to interpret. The key determinant for whether the worker is in the same “grade or class” as 

workers participating, financing, or directly interested in the dispute is “homogeneity of interest.”123 This is 

a fact-dependent determination that can lead to wide-ranging results. “A maintenance man and millworkers 

may be considered to be of the same grade or class because of interdependence of terms and conditions 

of employment; but not photo-engravers and editorial employees. And the test of eligibility in the same 

union would group together fixture workers and those engaged in sash and door work, but not the clerical 

staff and production workers.”124 
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In Renne v. Unemployment Compensation Board of Review, the Supreme Court of Pennsylvania 

considered whether a full-time substitute teacher was in the same grade or class as permanent teachers 

who went on strike.125 The court rejected a purely function-based test used by the lower court in favor of a 

totality of the circumstances test that considers “factors of employment [. . .] including salary, benefits, 

working conditions, hours, job security, skills, training, job rank and employment contracts.”126 On this 

basis, the court found the substitute teacher was not in the same grade or class as the striking teachers.127 

 

Massachusetts and Michigan are among the only states to define the “grade or class” term within law. In 

Massachusetts a worker cannot be a member of a grade or class of workers if they are “not a member of 

or eligible to membership in the group or organization which caused the stoppage.”128 Michigan 

establishes seven relevant factors for the grade or class determination that focus on functional integration 

of work, shared membership and/or representation by a common union, unit, bargaining agent, or contract, 

and possible shared direct or indirect benefits as a result of the dispute.129   

 

Flawed Bases for Disqualification 

Given the convolution and breadth of the labor dispute disqualification, it is worth considering why the 

disqualification continues to pervade UI law. Four justifications cited for the labor dispute disqualification 

provision in state laws are: (1) to ensure only involuntarily unemployed workers receive UI,130 (2) to 

maintain state neutrality in labor disputes,131 (3) to comply with federal law, and (4) to prevent a further 

burden on state UI systems. As reviewed below, all four justifications are unfounded. 

 

Involuntariness 

The focus on the involuntariness of unemployment arose with the CES (and Roosevelt132) position, 

discussed earlier, that UI only be available for certain workers who meet individual requirements for 

entitlement. Yet, while UI may have initially been designed for a subset of the labor force, experts have 

long contested whether voluntariness was or is a primary determinant of individual eligibility for the 

program. As one scholar explained, “The fact that benefits are paid to individuals who voluntarily leave 

work but with good cause or who refuse an offer of unsuitable employment indicates that the criterion of 

voluntariness is subordinated to other criteria which from the social point of view are considered 

paramount.”133 Given the near concurrent passage of the NLRA which enshrined worker and employer 

rights with respect to labor disputes, even if job separations due to labor disputes were voluntary, the right 

to engage in protected concerted activities under the NLRA should be paramount; that is, workers involved 

in labor disputes should be considered unemployed with good cause. 

 

The voluntariness argument further falls flat given the broad scope of most states’ labor dispute 

disqualification provisions. As discussed earlier, workers can be disqualified when they have no part in the 

dispute, no knowledge of the dispute, and, in the case of the grade or class condition, even when the 

worker has no direct or indirect interest in the dispute. How can a worker voluntarily quit if they neither quit 

nor have any prior knowledge of or interest in the dispute leading to their job loss? 

 

As noted, early on, some states found the voluntariness assessment to be distinguishable based on the 

type or basis of the dispute. Several states’ initial statutes excluded lockouts from the disqualification.134 

Currently, thirty-three states exclude some or all lockouts from the labor dispute disqualification.135 
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Additionally, as early as 1955, four states did not disqualify workers unemployed due to a labor dispute “if 

the dispute is caused by the employer’s violation of ‘any state or United States law on hours, wages, or 

other conditions of work.’”136 Currently, ten states provide an exception to the labor dispute disqualification 

for strikes preceded by the employer’s breach of contract and/or violation of state or federal law.137 The 

aforementioned statutes excepting lockouts and/or certain strikes are silent on whether workers’ 

unemployment in those cases is seen as involuntary or whether, particularly in the case of the excepted 

strikes, the merits of the strike are paramount to the voluntariness requirement. 

 

Neutrality 

CES cited European UI systems as the source of the neutrality principle, concluding: “[T]he unemployment 

compensation fund may not be used as an instrument for or against labor disputes.”138 Presumably, CES’s 

concern was threefold: First, employers would be deterred from engaging in lockouts because they would 

be liable for benefits paid to workers during the dispute. This concern clearly was lost on many states 

given the prevalence of the lockout exception from the labor dispute disqualification. Second, workers 

could be incentivized to engage in strikes because UI benefits would attenuate their economic risk. This 

concern is not founded in fact. Strikes are typically less than two weeks long.139 Most states require 

workers to meet entitlement for benefits for two weeks before the worker is paid a single week of 

benefits.140 Moreover, UI benefits typically only replace less than half of the worker’s prior wages.141 Thus, 

“the prospect of receiving a fraction of normal wages after the lapse of several weeks will seldom lead a 

labor organization to call a strike which it would have avoided had benefits not been payable.”142 

 

The third concern may have been that provision of an employer-funded benefit to workers during labor 

disputes would disrupt the balance of power between workers and employers. This relies on the 

unfounded presumption that workers and employers are situated equally in the first place. This 

presumption was attacked by scholars shortly after the federal-state UI system was established: 

 

“In view of the recognized public policy of equalizing bargaining power between employers and 

employees [as evidenced by the NLRA], it seems illogical to insist that ‘neutrality’ requires 

nonpayment of benefits. Since the employer is usually capable of greater endurance than his 

workers, a strictly neutral state would merely be adjusting the unequal balance if it made generous 

immediate payments.”143 

 

Legality 

The neutrality/balance of power justification intersects with the argument that the disqualification is 

required by federal law. In 1979, the U.S. Supreme Court considered whether the SSA, NLRA, and 

Federal Unemployment Tax Act preempted New York from broadly removing the disqualification to extend 

UI to striking workers. While a plurality of the Court held that states were not preempted from granting (or 

denying) workers UI during labor disputes, Justice Powell, joined by Chief Justice Berger and Justice 

Stewart, concluded that extending UI to striking workers would disrupt the balance of power established by 

the NLRA:  

 

“The effect of the New York statute is to require an employer to pay a substantial portion of the 

wages of employees who are performing no services in return because they have voluntarily gone 

on strike. This distorts the core policy of the NLRA—the protection of free collective bargaining.”144  
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Although a plurality opinion, a majority of the Court disagreed with Powell, at least in the result. Justice 

Stevens, joined by Justice White and Justice Rehnquist, explained: 

 

“Congress was aware of the possible impact of unemployment compensation on the bargaining 

process. The omission of any direction concerning payment to strikers in either the National Labor 

Relations Act or the Social Security Act implies that Congress intended that the States be free to 

authorize, or to prohibit, such payments.”145 

 

The plurality’s opinion was consistent with the Court’s prior ruling in Ohio v. Hodory (1977). In Hodory, the 

Court considered the legality of the labor dispute disqualification provision. “The fact that Congress has 

chosen not to legislate on the subject of labor dispute disqualifications confirms our belief that neither the 

Social Security Act nor the Federal Unemployment Tax Act was intended to restrict the States' freedom to 

legislate in this area.”146 Thus, states are free to maintain or remove their labor dispute disqualification 

provisions. The provision was just a suggestion from the Social Security Board, after all. 

 

Alleged Burden 

Some proponents of the disqualification argue its removal will burden state UI systems. However, fears of 

UI claims rising exponentially if the disqualification is removed are unfounded. While labor disputes 

(depending on the state law) may go beyond strikes and lockouts, in 2024 there were just 356 strikes and 

only 3 lockouts.147 In total, only 0.17% of the labor force was unemployed due to a strike or lockout in 

2024.148 While far more workers than just those who participate in a dispute are disqualified by the labor 

dispute provision, the UI program can withstand these claims. Afterall, UI has grown from a 

complementary program that intentionally covered only a subset of workers, to a standalone program that 

covers 90% of all workers.149 The estimated costs of increased claims that will result from the removal of 

the disqualification are minimal.150 And immeasurable dollars may be saved from states no longer having 

to administer and litigate such a convoluted fact-dependent provision.  

 

Further, the federal-state UI program should support the minimal additional claims that will arise from 

removal of the disqualification. The history, prevalence, and convolution of the labor dispute 

disqualification are at odds with the federal-state UI program. The primary purpose of UI is to help workers 

maintain household spending during job loss. This, in turn, keeps dollars flowing into the economy to limit 

cascading effects of unemployment and to provide economic stability. This stability is needed regardless of 

whether unemployment is caused by a permanent plant closure, a seasonal layoff, or a strike to contest 

employment conditions. In our interdependent economy, disqualifying a worker unemployed due to a labor 

dispute not only deprives that worker of just compensation, but it harms all of the businesses and 

governments that rely on that worker’s earnings. And targeting that deprivation to workers who engage in 

or are even tangentially impacted by labor disputes contravenes the NLRA’s protection of workers 

engaging in collective bargaining and related concerted activities. Thus, a broad disqualification of workers 

who otherwise would qualify for UI is antithetical to even the original limited vision of UI, let alone the more 

robust program that now exists.  

 

Solution: The Labor Dispute Disqualification Must Go 

“What, then, is the solution? We urge a simple and direct one: the labor dispute disqualification 

clauses should be repealed.”151  
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Such was the conclusion of two scholars in 1940, a mere five years after the SSA became law. While 

many components of the ninety-year-old federal-state UI system have held up to time and scrutiny, the 

labor dispute disqualification is a relic that was deemed by many to be antithetical to the purpose of UI 

from the start. CES anticipated that amendments to its work would be necessary. In its 1934 report to 

President Roosevelt, CES cautioned: “The plan of unemployment compensation, we suggest, is frankly 

experimental. We anticipate that it may require numerous changes with experience, and, we believe, is so 

set up that these changes can be made through subsequent legislation as deemed necessary.”152 Here, 

subsequent legislation is necessary.  

 

• State lawmakers can and should remove this overly broad, convoluted, and harmful 

disqualification provision from their laws. Helpful resources include: 

o NELP: Unemployment Insurance for Striking Workers 

o EPI: Unemployment Insurance for Striking Workers: A Low-Cost Policy That’s Good for 

Workers and State Economies 

• Likewise, federal lawmakers should continue efforts to ban or at least limit the disqualification.  

o Support legislation like the Empowering Striking Workers Act. 

o Oppose bills like the “Securing Help for Involuntary Employment Loss and Displacement” 

(SHIELD) Act, which would federalize the disqualification.  

▪ See NELP’s Fact Sheet about the bill here. 

UI is for workers, including those who strike, or are directly interested in the dispute, or just so happen to 

be in the same grade or class (whatever that happens to mean in a given state) as those directly 

interested in the dispute. If our interdependent economy is to become a good-jobs economy, all workers 

should be entitled to UI, and no workers should be disqualified without good reason. Directly fighting for 

better working conditions or being a co-worker or fellow union member of a worker who does so is no good 

reason to deny workers and economies the benefits of UI. 

 

About NELP  

Founded in 1969, the National Employment Law Project (NELP) is a nonprofit advocacy organization 

dedicated to building a just and inclusive economy where all workers have expansive rights and thrive in 

good jobs. Together with local, state, and national partners, NELP advances its mission through 

transformative legal and policy solutions, research, capacity-building, and communications. NELP is the 

leading national nonprofit working at the federal, state, and local levels to create a good-jobs economy. 

Learn more at www.nelp.org.  

 

Endnotes 

 

1 As is discussed infra, few state UI laws expressly define the term “labor dispute.” However, the National Labor 

Relations Act defines “labor dispute” as “any controversy concerning terms, tenure or conditions of employment, or 
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