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Ensuring Workers Can Enforce Their Rights in Court
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Summary Key Points

e Private rights of action, also known as private
enforcement, give workers the ability to
enforce their rights in a court of law.

Laws that raise job standards and protect workers—
such as laws setting minimum wage floors, requiring
paid leave and other benefits, and adopting health and

safety protections to name a few—can have lasting e Public enforcement alone is insufficient in
impacts on workers’ lives and raise conditions across meeting the needs of workers due to limited
workplaces and industries. But for a law to truly fulfill its government agency resources, among other
legislative purpose, it must include strong enforcement factors.

mechanisms that give workers the ability to enforce
their rights. NELP supports the inclusion of strong
enforcement mechanisms in these types of laws,
because they bring us closer to a good-jobs economy
where laws that provide multiple avenues for workers to Key Solutions
enforce their rights—including giving workers the option
to go directly to court—are the standard.

e Public and private enforcement work together
to ensure the best results for workers.

e Private enforcement must be an option for
workers to enforce their rights.

For many workers, public enforcement by a e Legislators should also address other barriers
government agency is the first line of defense to to enforcement—such as employer retaliation

vindicate their workplace rights. However, public and forced arbitration—to ensure that workers’
enforcement agencies often face resource gaps, which rights laws are effective.

can make it difficult for workers whose rights have been
violated to be made whole. Private enforcement can
help fill these gaps and support government public enforcement efforts.

While the availability of both private and public enforcement is crucial, workplace laws must also address
other barriers to enforcement. First, agencies should be adequately funded so that they have sufficient
resources to process, investigate, and prosecute workers’ claims. To best overcome systemic inequities
that inhibit workers’ ability to actualize their rights and increase workers’ access to the legal system,
private and public enforcement should be combined with: (1) strategic enforcement partnerships’ that
expand agencies’ reach and help make it easier for workers to invoke their rights, and (2) robust anti-
retaliation protections to safeguard workers who speak up about violations. Additionally, regulating forced
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arbitration clauses, which prevent tens of millions of workers from enforcing their rights in court is critical to
ensuring workers’ access to meaningful enforcement.?

Overview of Private Enforcement

Private enforcement, also known as a “private right of action,” gives workers the option to hold employers
accountable in a court of law when their rights have been violated. There are two types of private
enforcement: express and implied. Express private enforcement is provided pursuant to a statute or
ordinance that explicitly creates the right for workers to file a civil action in a court of law to enforce their
rights. Implied private enforcement is established by a court of law in the absence of an express private
right of action. This policy brief recommends including an express private right of action as part of any
policy intended to establish worker protections or workplace standards. Private enforcement, whether
express or implied, is only one piece of a strong enforcement framework and works in tandem with public
enforcement.

Private enforcement is a critical component of effective enforcement efforts.

Public enforcement is often the first and most accessible avenue of accountability for workers who suspect
their rights have been violated. However, private enforcement can be paired with public enforcement to fill
gaps and ensure that workers are still able to enforce their rights in instances when public enforcement is
insufficient. Therefore, private and public enforcement work together as two pieces of a robust
enforcement system.

Private enforcement helps to make workers whole when their rights have been violated.

Strong enforcement options are essential to rectify harms when workers’ rights have been violated, such
as in the context of the wage theft epidemic. It is estimated that employers steal $50 billion from underpaid
workers every year throughout the U.S. by not paying them what they are owed, amplifying systemic
financial struggles that impact workers’ access to food, housing, and other essentials.® However, from
2021 through 2023, federal, state, and local agencies recovered just $901.4 million, or less than 1 percent,
of these stolen wages.* Of that $901.4 million in recovered wages, $659.8 million was attributable to the
federal Department of Labor’s efforts.® Meanwhile, in the year 2021 the ten largest wage and hour private
class action lawsuits alone recovered $641.3 million for workers—a figure comparable to the federal
Department of Labor’s total recovery for 2021 through 2023.°

Public agency enforcement may be limited for a number of reasons, underscoring the importance
of private litigation.

At every level of government, agencies that are charged with enforcing workers’ rights laws contend with
limited budgets, which in turn lead to inadequate staffing, delayed investigations and audits, and limited
recoveries for workers.

For example, at the federal level, the Wage and Hour Division (WHD), which enforces several major
workers’ rights laws, including the Fair Labor Standards Act (FLSA) and the Family and Medical Leave Act
(FMLA), is chronically underfunded and understaffed. In 2022, the ratio of workers covered under these

laws to WHD investigators was 202,840 to one.”

States and local enforcement agencies face similar resource constraints. For example, Oregon’s
understaffed Bureau of Labor and Industries recently adopted a policy of prioritizing wage claims based on
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a worker’s income level to address a backlog of complaints.? While the policy allowed for some workers to
have their unpaid wage claims dealt with more expeditiously, workers who earned above the income

threshold feared their claims would not be resolved.® However,

Oregon advocates worked with the Labor Commissioner to

successfully increase the agency’s budget by 30%, allowing the The Role of Public

agency to hire additional investigators and, in turn, lift the policy of Agencies in Enforcement

prioritizing wage claims based on income level.® _ o
Public enforcement is typically

workers'’ first line of defense against
workplace rights violations;
therefore, agencies may be hard-
pressed to handle the broad scope
of claims they receive. Instead,
some public agencies may be better
suited to audit, investigate, and
ensure broader industry compliance
in priority sectors with high levels of
noncompliance.

Enforcing agencies may have shifting priorities, underscoring the
need for workers’ access to private enforcement of their rights.

Labor enforcement agency budgets and priorities are often reflective
of the overall priorities of the executive branches, which shift.
President Trump’s proposed budget for Fiscal Year 2026 is a clear
example of this. The proposed budget would cut the federal
Department of Labor’s discretionary budget by one third and reduce
the staff of various enforcement divisions by 25% overall.' The
budget proposal is punctuated by a deregulatory agenda that would
roll back key worker protections that the Department of Labor has
previously enforced, including in-home care worker minimum wage and overtime.'? This major overhaul to
the Department of Labor is expected to have devastating impacts on workers’ health and safety and wage
and hour rights throughout the country.™

The impact of shifting federal Department of Labor resources and priorities will also reverberate in the
states. For example, in Arizona, the Department of Economic Security, which oversees several state
benefits programs, including unemployment insurance, recently announced that it would reduce its
workforce by 5% due to the federal government’s decision to eliminate federal grants and shift a greater
portion of unemployment insurance costs to the states.™

Private Enforcement is a Critical Tool for Workers

Private enforcement has long been incorporated in laws throughout the U.S.

The U.S. has an established tradition of integrating private enforcement in various legal contexts, including
environmental law, consumer protection laws, and workers’ rights laws.'® From federal to state and local
governments, lawmakers have regularly incorporated private enforcement into legislative implementation
schemes.

The New Deal era is considered one of the first large waves when private enforcement became more
deeply enshrined in U.S. law. During that time, a number of key laws that Congress enacted, such as the
Fair Labor Standards Act of 1938, included a private right of action.'® Decades later during the Civil Rights
Movement, there was another sharp increase in the number of statutes Congress adopted that
incorporated private enforcement.’” As during the New Deal era, workers’ rights legislation with private
rights of action—such as Title VII of the Civil Rights Act'®—was notable among laws enacted during the
Civil Rights Movement. Today, Congress continues to enact measures with express private enforcement
across various legal fields.
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While difficult to quantify when states and localities began to use private enforcement, all 50 states have
laws on the books that use private enforcement as a means for accountability across a broad scope of
issue areas.'® And where private enforcement is available for state and federal laws regarding the same
subject matter, states laws have expanded beyond their federal counterparts.?°

Workers have used private rights of action to successfully enforce their
rights.

Where lawmakers have crafted private enforcement into legislative schemes, it has proved to be an
important tool for workers to enforce and define their legal rights.

Since its enactment in the 1930s, private enforcement has been instrumental to building out workers’ rights
under the Fair Labor Standards Act.2! Similarly, private enforcement has also been largely responsible for
shaping workers’ Title VIl rights against employment discrimination. While Title VII adheres to a combined
private and public enforcement model, private enforcement efforts, led by civil rights organizations such as
the NAACP, are credited with bringing about Title VII's development, especially during its initial decade of
being implemented.?? The Supreme Court has explained that private enforcement has been essential to
Title VII's implementation because through private enforcement, “the private litigant not only redresses his
own injury, but also vindicates the important congressional policy against discriminatory employment
practices.”??

Local Progress: New York City Earned Safe and Sick Time Act

In effect since 2014, New York City’s Earned Safe and Sick Time Act (ESSTA) has provided paid sick and
safe time protections for millions of New Yorkers for over a decade. However, at the time of its enactment,
workers’ sole mechanism for enforcement was to file an administrative complaint with the New York City
Department of Consumer and Worker Protection.?* In a 2019 audit of the Department’s enforcement of the
ESSTA, the Office of the Comptroller identified several enforcement gaps, including untimely performance
of key investigatory steps, and recommended that the Department consider pursuing civil action through
the City Law Department to make workers whole.?> A decade after taking effect, in 2024, the City
expanded the enforcement provisions of the ESSTA to include private enforcement to give workers
additional options to pursue legal relief.2°

Workers’ option to enforce their rights via both public and private
enforcement maximizes accountability.

e For a legal right to truly be a right, it must be enforceable. As the Supreme Court noted in Marbury v.
Madison, “[t]he very essence of civil liberty certainly consists in the right of every individual to claim the
protection of the laws whenever he receives an injury.”?” When legislation is enacted without an
enforcement framework, its ability to impact the status quo is inherently limited. For codified laws to be
realized in workplaces and fulfill their intended purpose for workers, adequate enforcement
mechanisms must be in place.

e Effective enforcement incentivizes employers to comply with the law. Strong and accessible
enforcement—oparticularly when combined with adequate remedies—influences employers’ behavior to
encourage compliance. Thus, private enforcement is a guardrail that protects workers and the public
from employers that may otherwise erode workplace protections if left unchecked.
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e Many workers in the U.S. lack adequate workplace protections, underscoring the importance of
enforcing the protections they do have. Compared to other OECD countries, the U.S. ranks in the
bottom quartile on wage policies and workers’ rights to organize and last on worker protections (such
as equal pay, paid leave, and work schedule protections).?® For example, despite ample evidence that
the federal minimum wage of $7.25, last raised in 2009, is a poverty wage, 20 states have failed to
raise their minimum wages above the federal rate.?® Further, most workers in the U.S. are not
unionized, driving down labor standards since unions not only raise workplace standards, but protect
workers from retaliation and provide processes through which union members’ contract rights are
enforced.

Despite the clear need for both private and public enforcement, private
rights of action have been increasingly vulnerable in legislative debates.

While the need for private enforcement as a tool to supplement public enforcement is clear, it has been
increasingly scrutinized by workers’ rights opponents in legislatures throughout the country. When private
enforcement is included within proposed new legislation, enactment efforts are sometimes met with
pushback. And even when a law is enacted with a private right of action, it can be undermined or even
abrogated altogether.

New workplace justice campaigns are increasingly facing pushback to the inclusion of private
rights of action in proposed policies.

Advocates and legislators continue to enact new policies to meet workers’ needs in the modern workforce.
However, as new legislation is enacted, private rights of action are increasingly abandoned as proposals
proceed through the legislative process or are simply excluded from new legislation to begin with.

A recent example in Maryland is instructive. In 2024, to combat wage theft, the state amended its Wage
Payment and Collection Law to enhance the information required to be included on workers’ paystubs and
create enforcement mechanisms for the law.3° While the bill initially provided for both private and public
enforcement,®' just a month after the bill was introduced, the legislature struck workers’ ability to privately
enforce their new paystub protections from the bill.3?> The law was ultimately enacted with public
enforcement through the Commissioner of Labor and Industry as the sole means of enforcement.33

A number of state legislatures have recently enacted policies regarding warehouse worker protections.
However, despite the clear need for robust enforcement of these laws that provide critical worker safety
measures, opponents have fought hard against private enforcement. Washington State adopted legislation
regarding warehouse worker protections in 2023,** and although workers would have been able to bring a
civil action to seek injunctive relief under the originally introduced bill,3® that provision was struck from the
bill less than two weeks before it was ultimately enacted.®® A similar bill in Minnesota also included
language empowering workers to file civil actions to seek damages and injunctive relief to obtain
compliance with the law.®” However, undeterred by opponent pushback against the private right of
action,® the Minnesota legislature ultimately enacted the law with that provision included, ensuring that
workers are able to hold their employers accountable for violations.
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Legislative Recommendations

As lawmakers explore new policy solutions to match the modern workforce—such as protections for
warehouse workers®® and gig workers*°—they must ensure their enforceability. The most effective
enforcement framework for workers’ rights laws should incorporate the following key components:

e Combined private and public enforcement. As explained throughout this brief, public and private
enforcement work together as two parts of a strong enforcement system. To fully address workers’
needs and ensure that all workers can reliably enforce their rights, both public and private enforcement
should be available.

e A lengthy statute of limitations that is tolled during agency investigations. A statute of limitations sets
the amount of time that a worker has to bring a claim. To ensure that workers have enough time to file
a claim, stronger state wage laws have set a statute of limitations of six years from the time a worker
learns that their rights have been violated. Where the violation is ongoing, statutes of limitations should
expressly recognize that the recovery period is longer. Further, during a period of agency investigation,
the statute of limitations should be tolled (or paused) so administrative investigation time does not
count against the deadline.

e No administrative exhaustion requirement. In some instances, even where both private and public
enforcement is adopted, workers’ access to damages may be delayed because an administrative
exhaustion requirement is in place. Administrative exhaustion requires workers who suspect that their
rights have been violated to pursue action with the public enforcing agency and work their way through
the administrative process prior to being able to file a civil action in a court of law. However, to
increase efficiency, shorten workers’ journey to a resolution, and preserve administrative resources,
legislation should not include an administrative exhaustion requirement. Instead, both private and
public enforcement should be available to workers from the start, allowing workers to weigh their
options and choose the path best suited to them.

e Fee shifting for prevailing plaintiffs. The vast majority of workers’ rights laws include reasonable
attorney’s fees and costs of the action as part of a plaintiff's recovery when they prove their rights have
been violated.*' By removing the financial barrier to entry created by legal costs, fee shifting grants
workers with viable claims access to court when private enforcement may otherwise be out of reach.

e Strong retaliation protections. Employers may retaliate against workers who try to enforce their
workplace rights to intimidate and stoke a chilling effect in an effort to evade accountability. A
landmark study of low-wage industries in New York, Chicago, and Los Angeles found that 43 percent
of workers who raised complaints with their supervisor or to a government agency experienced
retaliation as a result, including firing, demotion, and blacklisting.*? A recent survey of over 1,000
California workers found that 38 percent had experienced a workplace violation, and that a majority of
those that reported the violation to an employer or government agency experienced retaliation as a
result.*® Strong retaliation protections include:

O Protecting workers’ identities for as long as possible when they file administrative claims or civil
actions;

O Creating a presumption of retaliation if an employer takes any adverse or discriminatory action
against a worker within a certain timeframe after the worker files a complaint;

O Meaningful monetary damages for workers who suffer retaliation (in addition to any lost pay); and
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O Defining retaliatory actions expansively and providing all workers with full protection and recourse
available under the law, regardless of their immigration status.**

e Collective and class action provisions. Class and collective actions can facilitate enforcement by
aggregating worker power and resources.*> When workers are able to act together, they are better
insulated from employer retaliation and are more likely to find private representation.*¢

Enforcement of Workplace Rights Impacts Entire
Communities

When workers’ rights are not enforced, communities beyond just individual workers and workplaces suffer.
This is particularly true in relation to wage justice laws. If left unchecked, noncompliant businesses
become emboldened to continue committing wage theft, making it difficult for businesses that are following
the law to compete.4” When workers bring less money home as a result of wage theft, they have less
discretionary funds to spend at businesses within their communities.*® The negative economic impacts of
unenforced wage and hour laws are compounded by the decreased tax revenue that results from wage
theft.® All of these broader negative consequences further underscore the need for private enforcement.

Conclusion

Employment and labor laws are only meaningful if effectively enforced. Ensuring workers’ access to both
private and public enforcement opens the opportunity for workers to assert their rights and helps to level
out the power imbalance between workers and employers. When workers’ enforcement options are
limited, unscrupulous employers harm workers, weaken our communities, and undermine law-abiding
employers.

About NELP

Founded in 1969, the National Employment Law Project (NELP) is a nonprofit advocacy organization
dedicated to building a just and inclusive economy where all workers have expansive rights and thrive in
good jobs. Together with local, state, and national partners, NELP advances its mission through
transformative legal and policy solutions, research, capacity-building, and communications. NELP is the
leading national nonprofit working at the federal, state, and local levels to create a good-jobs economy.
Learn more at www.nelp.org.
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