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Summary )

“What does this letter mean?” is a common [y Lo

question asked by workers upon receiving notices * State Ul agencies often provide unclear and
from state unemployment insurance (UI) incomplete information in application forms,
agencies. The Ul system is supposed to protect notices, and websites.

workers against the financial impact of job loss. e This can prevent workers from accessing Ul
But unclear language in Ul application forms, benefits and from enforcing their due process
notices, and websites makes it difficult for workers rights.

to access their Ul benefits. Workers should not
need to become fluent in legal jargon to
understand the Ul program or their rights within it.

e Unclear Ul information can also put state Ul
agencies out of conformity with federal law and
guidance.

Federal law and guidance require that states
ensure the Ul program is accessible to all

workers.! Using plain language in Key Solutions

communications with workers is a key method to e State Ul agencies should use plain language
ensure accessibility. Plain language improves principles to ensure that workers understand their
accessibility of state Ul programs by ensuring that rights and responsibilities in the Ul program and to
programmatic information and forms are ensure equitable access to the Ul program.

understandable to workers. Plain language is a
critical tool for protecting workers’ legal rights,
ensuring workers can claim their Ul benefits and
making state Ul agencies more efficient.

An Introduction to Plain Language

Plain language is writing that is easy for the reader to understand.? It is defined as “writing that is clear,
concise, well-organized, and follows other best practices appropriate to the subject or field and intended
audience.” But it is not simply a set of grammar and formatting rules. It is an approach to writing that
centers the needs of the intended audience.* So, in the case of Ul communications, plain language can
ensure that state agencies tell workers what they need to know in a way the workers can understand. It
also can ensure that workers understand what they are being asked. For example, the U.S. Department of
Labor found that on Ul applications, workers better understood the simple question of “Why did your job
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end?” than the longer and more complex statement: “Please select your reason for separation from this
employer.”

Plain language is not a new concept. Prominent scholars and leaders have long advocated for simplified
language in statutes and in communications about the law.® However, the current plain language
movement took hold in the 1970s. It started with a different type of insurance. In 1974, the federal
Employment Retirement Income Security Act of 1974 required that policies be written in a “manner
calculated to be understood by the average plan participant.”” Three years later, New York enacted a law
requiring consumer contracts to be written in plain language.®

In 1978, President Carter brought the plain language requirement to all federal agencies.® His Executive
Order 12044 required that each significant regulation be “written in plain English and [. . .] understandable
to those who must comply with it.”'® President Reagan subsequently revoked the order."” In 1993,
President Clinton made a renewed push for plain language in federal regulations. His Executive Order
12866 stated, “Each agency shall draft its regulations to be simple and easy to understand, with the goal of
minimizing the potential for uncertainty and litigation arising from such uncertainty.”’2 In 1998, President
Clinton further issued a memorandum to federal agencies requiring that they use plain language.®

Federal and state laws increasingly set plain language requirements. In 2010, Congress passed the Plain
Writing Act of 2010. The stated purpose of the Act was to “improve the effectiveness and accountability of
Federal agencies to the public by promoting clear Government communication that the public can
understand and use.”'* The Act requires federal agencies to “use plain writing in every covered document
of the agency that the agency issues or substantially revises.”'® As of 2023, there were more than 750
federal and state plain language laws,’® including a few state Ul laws."’

Why State Ul Agencies Should Use Plain Language

State Ul agencies should use plain language to comply with accessibility requirements under federal law
and guidance, to ensure that workers’ legal rights are protected, to prevent or reduce burdens on workers,
and to promote administrative efficiency.

Legal Requirements for Plain Language Use in Ul Communications

Plain language is an essential tool for ensuring that workers can access the Ul program, as required by the
Social Security Act and U.S. Department of Labor guidance. Plain language can also help state Ul
agencies meet constitutional notice requirements.

Equitable Access to Ul

Under the Social Security Act, state Ul agencies must use methods of administration to ensure workers
receive benefits “when due.”'® This means state Ul agencies must ensure that workers are able to access
the program. The U.S. Department of Labor defines “access” as: all individuals must “have the opportunity
to be informed of, and take appropriate action(s) to complete the following without facing undue burdens or
barriers related to their claim:

o Apply for benefits;

e Maintain their entitlement to Ul benefits; and

e Access services.”"?
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Federal law and guidance also require that workers have equitable access to UL.2° U.S. Department of
Labor guidance named equitable access as a requirement of the Ul program.?’ Equitable access means
the system is tailored to meet the unique needs of different populations.?? The U.S. Department of Labor
explains that state Ul agencies must ensure access of “workers in populations that may be underserved or
marginalized and struggle to establish, maintain, and protect their right to Ul benefits.”?3 State Ul agencies
can use plain language to make the program more accessible. This is especially important as most
unemployed workers do not apply for Ul.2* In particular, workers who are younger, less educated, or Black
are less likely to apply for Ul due to the belief that they are not eligible.?®

States can achieve equitable access by broadly disseminating information about Ul program eligibility and
how to start the application process.?® Many workers do not have direct assistance after job loss to advise
them on the availability of UL.2” Thus, information on Ul eligibility must be written in plain language—not
technical or legal jargon—to ensure it is tailored to the targeted workers.

The need for plain language does not end when state Ul agencies inform workers of the availability of Ul.
Every state Ul agency communication with workers can be improved through use of plain language. State
Ul agencies can use plain language to ensure that workers understand what their rights and
responsibilities are in the Ul program. State Ul agencies can also use plain language to make sure that
workers can understand the questions they are asked on application, claim, and adjudication forms. All
state Ul agency claimant notices, including determinations of eligibility and overpayments, should be
written in plain language. Workers need to understand what step of the Ul process they are in, what comes
next, and when a response from them is required.®

Plain language alone cannot ensure that all workers have access to the Ul program. Under federal law and
guidance, state Ul agencies must also notify workers of the availability of auxiliary aids and assistance for
individuals with disabilities.?® States should provide information in plain language in a claimant’s preferred
language (other than English), where possible.3 In limited instances where providing information in a
claimant’s preferred language is not possible, communications with workers should, at minimum, include a
“Babel notice” alerting the claimant that the document contains vital information, and of how to access
language services.®! States should also affirmatively alert workers in plain language of alternate ways to
access and provide information about the Ul program.3? Although these requirements are broader than
plain language, the audience-centered and user-tested approach of plain language can help state Ul
agencies meet these requirements to ensure equitable access to Ul.

Constitutional Due Process Requirements

State Ul agencies should also use plain language to help ensure that workers are provided with
constitutionally required notice and opportunity to be heard. Under the 14" Amendment of the U.S.
Constitution, state governments cannot deprive any person of property “without due process of law.”33
Courts have found Ul compensation to be a form of “property.”3* The state must provide adequate notice
of proposed actions that can impact a person’s property and an opportunity to be heard.®® In Mullane v.
Central Hanover Bank & Trust Co. et al., the U.S. Supreme Court held that “[t]he notice must be of such
nature as reasonably to convey the required information.”36

To meet constitutional requirements, the notice must be easy to understand. In a case considering the
adequacy of Medicare notices, the Eastern District Court of New York found the notices to be
constitutionally inadequate, in part because the language used was overly complex. The court explained,
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“The language used is bureaucratic gobbledegook, jargon, double talk, a form of officialese, federalese
and insurancese, and doublespeak. It does not qualify as English.” 37 State Ul agencies should inform
workers of what action the state intends to take and the reasons for that action.3® Without adequate notice,
workers cannot have a meaningful opportunity to be heard, because they do not know what action is being
taken against them or why.3®

Workers regularly challenge the constitutional adequacy of Ul notices.*® For example, workers in California
challenged the Ul determination notices issued by the California Employment Development Department
(EDD). In the proposed case settlement, the EDD is required to provide overpayment notices at an eighth
grade reading level and in “plain language.”’

Claimant and Administrative Benefits of Plain Language

When state Ul agencies fail to provide information or ask questions to workers using plain language, it can
lead to improper denials and burdens on both workers and state Ul agencies. A worker cannot tell if a
word has a special meaning under Ul law unless the state Ul agency explains that in a form or a notice.
The state Ul agency also cannot tell a confused worker from an ineligible one. So, a worker may be denied
benefits because they misunderstood the question being asked. This can lead to preventable adjudication
and appeals.

For example, consider a state Ul agency that asks a worker on a Ul application if the worker is able and
available for work.4? The terms “able” and “available” are common points of confusion for workers, as the
terms have a special meaning under Ul law that is not obvious to workers unless the state Ul agency
provides further explanation.*® Consider if the state Ul agency does not provide additional explanation of
these terms on the application. The result is that the worker will answer based on their own understanding
of the meaning of the terms able and available. The worker may think they are not able to work if they
have minor physical limitations on the work they can perform. Or the worker may think they are not
available for work if their child came home early from school one day that week.** The worker will then
record that they were neither able nor available. This will lead the state to deny the worker benefits, even
though the worker actually was able and available under Ul law.

The state Ul agency could improve the question with plain language tools. For example, the state Ul
agency could rephrase the question to use simple language, rather than using legal terms of art. Or the
state Ul agency could provide additional assistance to help the worker understand what “able and
available” means in the Ul context. As the U.S. Department of Labor details, “Providing claimants with
helper text, videos, and further information about specific Ul terms may help some claimants answer
appropriately.”®

When state Ul agencies fail to use plain language tools, workers may not understand the meaning of
guestions and notices. This can cause preventable additional costly and burdensome steps, such as fact-
finding interviews and questionnaires, appeals, improper denials, and improper payments. 46 As the U.S.
Department of Labor explains:

“[If agencies can re-write their correspondence to workers in plain language and ensure
applicable translation services during all stages of the claimant journey, fewer misunderstandings
may occur, thereby reducing the number of claims requiring fact finding and further adjudication.
It's important to apply plain language review to important documents and to clearly explain the
requirements of the program, why the agency needs the information, how the requested
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information may affect the claim, and how failing to respond to the request for information may
result in a delay or denial of benefits.”*’

Plain language is essential to improving workers’ experience with and ability to access the Ul program. In
2021, President Biden signed an executive order “Transforming Federal Customer Experience and Service
Delivery to Rebuild Trust in Government.”48 The order, in part, required federal agencies to determine how
to “improve transparency and accessibility through their compliance with the Plain Writing Act of 2010.”4°

In response, the U.S. Department of Labor developed “Customer Experience Principles” for unemployment
insurance.° The principles detail that Ul programs should “[p]rovide instructions and information in plain
language.”™" In conjunction with this work, the U.S. Department of Labor provided direct assistance to
states and published a broad array of plain language resources.

Many states received American Rescue Plan Act grants to improve their Ul claimant communications with
the use of plain language.?? Montana used funding to improve its application and claims forms to ensure
that they were more accessible for workers with lower educational attainment.5® Montana’s unemployment
director summarized the need for plain language in Ul communications:%* “There was a big problem with ‘|
got a letter, what the heck does this mean?’ [. . . ] The program as a whole struggled to communicate in
layman’s terms with customers. Every work unit in the Department has been impacted by plain language in
a positive way.”>

Components of Plain Language

There are numerous approaches to plain language. Perhaps the most referenced are the federal
guidelines compiled by the Plain Language Action and Information Network (PLAIN).%® PLAIN is made up
of a group of federal employees.®’” Detailed below are a few key steps from PLAIN’s plain language
guidance that state Ul agencies can use to improve communications.

Step 1: Consider Your Audience

PLAIN advises starting the writing process by considering the audience for a writing. The author should
determine:

e Who the audience is;
e What the audience needs to know (including anticipating any questions they may have); and

e How to share the information with the audience, with consideration for the reading level and existing
knowledge of the audience.

Example: Overpayment Notices
As an example, consider a notice of overpayment from a state Ul agency.

Who: The primary audience for the letter will be Ul workers.

What: To determine what information Ul workers need to know, state Ul agencies should consider federal
and state law and guidance, as well as the specific needs of workers.
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e Federal Law and Guidance: State Ul agencies should start by considering general legal requirements
for communications with workers, some of which are discussed above. The specific information
needed by Ul workers and required by U.S. Department of Labor varies based on the subject of the
communication. For the case of an overpayment and any determination that may adversely impact a
claimant’s right to benefits, the U.S. Department of Labor requires that state Ul agencies provide
“sufficient information to enable [the claimant] to understand the determinations, the reasons therefor,
and their rights to protest, request reconsideration, or appeal.”®® ETA Handbook 301 further details the
basic components of the communication.®® The U.S. Department of Labor also has issued specific
guidance on the information that state Ul agencies must share with workers about determinations
regarding overpayments, overpayment waivers, and overpayments resulting from alleged fraud.6°

e Further Information Needed by Workers: State Ul agencies should not only include information
required by law and U.S. Department of Labor guidance but also consider what further information
workers will need and anticipate questions Ul workers will have. For example, with a notice of
overpayment, a claimant will need to know the amount of the overpayment and the type of
overpayment. Workers will also need to know what it means to appeal the overpayment decision; does
that appeal the overpayment amount or the underlying denial of entitlement that led to the
overpayment?

e Particular Needs: State Ul agencies should also consider the particular needs of a diverse group of
workers. The U.S. Department of Labor provides guidance on how to identify common areas of
confusion and to meet the needs of workers in its “Equitable Access Toolkit.”®" State Ul agencies can
start by reviewing existing data. For example, a state Ul agency can review its call center data to
identify common causes of claimant confusion.®? State Ul agencies can also review issues that are
often subject to adjudication or appeal to see if improved communication could prevent the issues.®3
State Ul agencies should consult with community partners, such as claimant advocacy groups, to learn
more about the informational needs of underserved claimants.4

How: Along with determining what information to share with workers, state Ul agencies must determine
how to share information with workers. State Ul agencies should start by reviewing existing law and
guidance.

e In Writing: In the case of overpayment determinations, state Ul agencies must share the information
via written determinations.®® U.S. Department of Labor guidance requires that correspondence be
“written to accommodate different literacy levels.”® Generally, writings should be at a seventh or
eighth grade reading level.8” Communications should be in the claimant’s preferred language.®8 If the
claimant is notified of an overpayment after their claim for benefits has concluded, the state Ul agency
should consider sending a text message to notify the claimant of why they are being contacted. %°

e Targeted: State Ul agencies should ensure methods of communication are targeted to the needs of a
diverse group of workers. To do so, states should again review the U.S. Department of Labor’s
Equitable Access Toolkit.”® Additionally, the U.S. Department of Labor has identified groups of workers
with distinct needs, such as workers with limited technological access or understanding, workers with
disabilities, older workers, and workers with limited English proficiency.”’ State Ul agencies should
ensure that the method of communication conforms to the needs of these populations. For example,
workers with limited technological access or proficiency may need the state Ul agency to provide
information via regular mail rather than simply uploading the information to the claimant’s Ul claim
portal. Likewise, where possible, communications to workers with limited English proficiency should be
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provided in plain language in the workers’ preferred language.’? To ensure that workers with
disabilities have equitable access to information, state Ul agencies should clearly display information
about the availability of auxiliary aids and services.”® States should also revise their methods of
communication based on user-testing discussed below in Step 4.

Step 2: Organize

After considering the audience for a writing, PLAIN next advises authors to consider how they organize the
information.”* Information should be organized in a logical way that allows the audience to quickly
understand what is being communicated.”® Here again, the author should anticipate what questions the
audience will have, and address those questions as they arise within the writing.”® Authors can use
headers to visually indicate to readers how the information is organized.”’

Step 3: Write

Once the writing is organized, PLAIN makes numerous recommendations about the writing itself, including
guidance for word choice, sentence and paragraph structure, and formatting.”® There are too many
recommendations to include here. Generally, PLAIN recommends that authors simplify their writings,
including by using simple words,”® omitting unnecessary words,8® writing short sentences,®' and avoiding
long paragraphs.8? PLAIN also recommends that authors avoid legal jargon.83

State Ul agencies have a difficult time complying with the latter recommendation. Ul programs regularly
use “terms of art” that have different meanings in everyday life than in Ul law. Even the term “unemployed”
has a distinct meaning in Ul law. For example, a worker who owns a limited liability company may have no
clients, no work, and no revenue, but many state Ul agencies would not consider that worker to be
“‘unemployed.”

Ul Lexicon Project

Fortunately for state Ul agencies, the U.S. Department of Labor conducted the Ul Lexicon Project. The
Project reviewed existing state Ul agency definitions.84 It found that definitions were both difficult to find
and difficult to understand.®> The Project published an online resource with a list of proposed terms with
sample meanings.®® When legal terms of art must be used, state Ul agencies should include the Lexicon
Project definitions to ensure that claimants understand the meaning of the terms.

Step 4: Test

After the writing is complete, PLAIN recommends that authors test their writing with the intended audience.
For state Ul agencies, this is also a recommendation of federal law and guidance.

The U.S. Department of Labor also encourages testing to ensure equitable access to Ul. After ensuring
notices and communications are provided in plain language, the U.S. Department of Labor encourages
user-testing.8’ “States should consider external user testing with diverse users who may experience [. . . ]
access challenges [. . . ] to learn how claimants understand Ul forms, jargon, and required next steps.”®®
The U.S. Department of Labor advises states to connect with claimant advocacy groups to recruit a
diverse group of workers to test understanding and accessibility of Ul communications.®® It advises, “User
testing could involve techniques such as usability tests, interviews, focus groups, and testing different
versions of text with different segments of users (“A/B testing”).”®® Under the Workforce Innovation and
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Opportunity Act (WIOA), states are also required to provide equitable access to WIOA-funded programs.®’
States are expressly encouraged to consult with community service groups about ways to “improve its
outreach and service to various populations.”®? This too could include user-testing.

Plain Language Resources

General Plain Language Resources

e PlainLanguage.Gov: This website, maintained by PLAIN, details the history of plain language, legal
requirements, and plain language guidelines.

e Digital Government Hub: Plain Language Is for Everyone, Even Experts

UlI-Specific Plain Language Resources

e U.S. Department of Labor has created several plain language resources for state Ul agencies,
including:

O Plain Language Portfolio

Our Plain Language Approach and Resources

Use Plain Language for Unemployment Applications

Use Plain Language for Claimant Notices

Plain Language Repository

cC O O O O

.S. Digital Response: Language Access for Unemployment Insurance

Equitable Access to UI Resources
e U.S. Department of Labor: Equitable Access Toolkit

e Beeck Center (Georgetown University): Promising Practices to Increase Equitable Access in
Unemployment Insurance

e U.S. Department of Labor: Insights and Successes: American Rescue Plan Act Investments in
Unemployment Insurance Modernization

U.S. Department of Labor Guidance
e TEN 18-24: Customer Experience Checklist and Resources for Unemployment Insurance Programs

e UIPL 01-24: Equitable Access in the Unemployment Insurance (Ul) Program

e UIPL 02-16: State Responsibilities for Ensuring Access to Unemployment Insurance Benefits

e UIPL 16-24: Additional Planning Guidance for the Fiscal Year (FY) 2025 Unemployment Insurance
(Ul) State Quality Service Plan (SQOSP)
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About NELP

Founded in 1969, the National Employment Law Project (NELP) is a nonprofit advocacy organization
dedicated to building a just and inclusive economy where all workers have expansive rights and thrive in
good jobs. Together with local, state, and national partners, NELP advances its mission through
transformative legal and policy solutions, research, capacity-building, and communications. NELP is the
leading national nonprofit working at the federal, state, and local levels to create a good-jobs economy.
Learn more at www.nelp.org.
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