May 12, 2020

The Honorable Eugene Scalia
The Honorable John Pallasch
U.S. Department of Labor
200 Constitution Avenue NW
Washington, DC 20210

Dear Secretary Scalia and Assistant Secretary Pallasch:

We, the undersigned organizations, call on the Employment and Training Administration
(ETA) to aggressively enforce the federal standards that apply to determine whether
workers can maintain their eligibility to receive regular state unemployment insurance (UI)
and Pandemic Unemployment Assistance (PUA) when their employers are not taking the
proper health and safety precautions to protect against COVID-19, including the guidelines
established by the Centers for Disease Control and Prevention (CDC). If not immediately
clarified, ETA’s limited and misleading statements on the issue will require countless
vulnerable workers to choose between their livelihood and the threat of contracting COVID-
19 or exposing their loved ones to the deadly disease.

The COVID-19 pandemic has had a devastating impact on communities of color,
disproportionately claiming the lives of far more Black, Latinx, and indigenous people at
rates far higher than for white people, and resulting in far more layoffs of those employed in
the service sector and other jobs that cannot be done from home and do not offer paid sick
leave or other benefits.

According to a recent New York Times survey, Black workers are twice as likely as white
workers to report losing their jobs because of the crisis. (See: “Job or Health: Restarting the
Economy Threatens to Worsen Economic Inequality” April 27, 2020.) And a recent Somos
survey of Latinx families found that 35 percent reported losing their jobs in response to the
COVID-19 pandemic, while 46 percent reported taking a pay cut. (Available on-line at
https://latinodecisions.com/wp-content/uploads/2020/04/Somos-Deck-April-14-
2020.pdf.) As a result, Black, Latinx, and indigenous workers will likely be required by their
employers to return to work at higher rates than white workers, and have far less financial
security in order to exercise their rights to refuse an offer of work even it poses a serious
health and safety threat as a result of COVID-19.

As the National Employment Law Project detailed in its April 29th letter to ETA, the agency is
charged with enforcing several critical provisions of federal Ul law that apply to workers
who are confronted with health and safety concerns when called back to work in the context



of COVID-19. For workers collecting regular U], the federal “prevailing conditions of work”
provision (26 U.S.C. Section 3304(a)(5)(B)) governs “work rules, including health and
safety rules” and situations where there has been an intervening change in the conditions of
work, which the employee objects to. (See: Unemployment Insurance Program Letter (UIPL)
No. 41-98, dated September 20, 1998.) For workers collecting PUA under the CARES Act, the
federal “suitable work” regulations governing the Disaster Unemployment Assistance (DUA)
program apply (20 C.F.R. 625.13((b)(2)), which provide that “a position shall not be deemed
to be suitable for an individual if the circumstances present any unusual risk to the health,
safety, or morals of the individual, if it is impracticable for the individual to accept the
position....” (emphasis added).

The CDC has issued COVID-19 guidance that explains how employers should reduce the
spread of the disease in the workplace. The CDC guidance should serve as the baseline on the
part of ETA and the states to evaluate whether workers collecting Ul and PUA will remain
eligible for benefits if they leave work or refuse to return to work under unsafe working
conditions. The CDC’s “Interim Guidance for Businesses and Employers to Plan and Respond
to Corona Virus Disease 2019 (COVID-19)” (available on-line at

) sets forth the basic precautions, such as social distancing and the use of
protective face coverings, that all employers should follow to reduce the spread of the
disease. The guidance also clarifies that certain workers, including older workers, immuno-
compromised workers, and workers with comorbid conditions such as diabetes, asthma,
and heart disease, are at a higher risk for contracting COVID-19. They should be given the
right to refuse to return to work given their heightened health risks, and still be allowed to
collect Ul or PUA.

ETA’s limited statements on this issue, including Q&As (See: UIPL 16-20, Change 1
https://wdr.doleta.gov/directives/attach /UIPL/UIPL_16-20_Change_1.pdf) and FAQs (See:
https://www.dol.gov/coronavirus /unemployment-insurance), conflict with the applicable

federal Ul laws, and fail to put the states, employers, and workers on notice of the critical
federal protections for the following reasons:

e The statements conspicuously fail to recognize the new realities resulting from the
spread of COVID-19 since the furloughs took effect in March. For example, given the
massive spread of the virus, ETA erroneously maintains that the individual’s job is
still suitable “barring unusual circumstances”;

e The statements fail to include any language referencing the basic precautions that
employers should be taking as set forth in the CDC’s COVID-19 guidelines and other
applicable health and safety standards;


https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html

e The statements concerning higher-risk workers fail to reference older workers, who
by virtue of their age alone, should not be required to accept work under conditions
where there is risk of contracting COVID-19; and

e The statements incorrectly require the individual to suffer from a “serious health
condition” to refuse work and collect PUA. This requirement exceeds the broad range
of less serious health conditions listed by the CDC’s COVID-19 employer guidelines.

Accordingly, we urge ETA to issue new guidance and FAQs that address the standards that
apply under the federal Ul law to determine when workers remain eligible for regular state
Ul or PUA if they leave work or refuse to work due to COVID-19 health and safety concerns.
States should be reminded of the federal “prevailing conditions of work” mandate contained
in every state law. Offers of work from employers with conditions that do not comply with
the CDC guidelines for preventing virus spread are per se unsuitable under this federal
mandate. Second, as Colorado, Texas, and other states have done, ETA should clarify that Ul
and PUA claimants who reside with older and immunocompromised workers should not be
required return to work under the suitable work rules. ETA’s policy should similarly clarify
the suitable work standards that apply to workers with disabilities. Finally, ETA should
remind the states, employers, and workers that it is unlawful to terminate a worker or
otherwise retaliate against workers collecting Ul for exercising their protected rights under
the Occupational Safety and Health Act or their rights under the National Labor Relations Act
to engage in “concerted activity” with other co-workers to enforce their health and safety
rights, as required by many state Ul laws.

Thank you for your consideration of our recommendations on this timely issue of urgent
concern to thousands of unemployed workers and their families.

Sincerely,
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