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| FOREWORD |

hat you're about to read is a micro-
cosm of one of the foremost chal-
lenges facing the American economy

and the workers who keep it running: the fight
for a decent pay in return for hard work. In this
case, that critical American story is told
through the experience of truck drivers in our
ports as they fight for fair pay through proper
classification.

Why, you might well ask, should an American
worker who is providing a vital service trans-
porting goods from ports to their next stage of
delivery have to “fight for fair pay?” Why don’t
they just get it in their paychecks the way they
should? Is someone really blocking that
simple, just outcome, and if so, who, why, and
how?

forming a new business, seeking the inde-
pendence of self-employment as opposed to
working for a company. What you’ll learn in
these pages is that these truckers do, quite
clearly, work for a company, with employers
who set their hours and working conditions.
Yet in order to cut their labor costs, their
employers classify them as non-employees, or
self-employed workers.

The implications of this are far reaching:
Mislabeling workers as independent businesses
deprives them of bedrock labor protections such
as the rights to minimum wage, overtime pay,
and a safe and healthful workplace. Workers
who are illegally called independents are cheated
of such rudimentary workplace benefits as
unemployment compensation when they are laid

With this update of the Big Rig report, we begin to see something you don’t see nearly
enough of these days: a beginning of a story about economic justice, as cases against
misclassifying employers are being brought and being won. This emerging justice did not
materialize out of nowhere. It is coming from working people teaming up with labor
advocates to fight for a basic right provided them by US labor law: the right to proper
classification as an employee of a company, not an ‘independent contractor.’

The “how” has already been mentioned: by
misclassifying workers—truck drivers, in this
case—as independent contractors instead of
regular employees. This arcane-sounding
designation may not seem significant enough
to be connected to national challenges of
stagnant pay for many groups of workers,
inequality, and the middle-class squeeze.
That's another reason to delve into this report.
It turns out that for these truck drivers and
many others in related blue-collar occupations,
classification can mean the difference between
a decent, family-supporting job, and working in
poverty.

First, do not confuse these workers with
entrepreneurs setting out on their own,

off; workers’ compensation when they are
injured; and the right to join together to bargain
for better wages and working conditions. In the
case of port drayage drivers, companies have
deducted millions of dollars of charges from
workers’ paychecks to pay for trucks that often
remain in the company’s name.

Those are the costs to the workers themselves,
but the damage done by misclassification goes
beyond that. It results in at least two other big
problems: First, it robs state and federal coffers
of taxes that employers should be paying to
cover their employees. The report estimates that
in the ten most important port states, $485
million in workers’ compensation premiums
alone are going unpaid each year. This links
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misclassification to another national challenge:
the fiscal shortfalls experienced by the federal
and many state governments. The federal
government loses some $60 million per year in
unpaid taxes in the drayage industry.

Second, by illegally lowering labor costs for the
misclassifying employers, it gives them a
competitive advantage over other employers
playing by the rules. In this regard, misclas-
sification paves the way to the low road in terms
of job quality.

Earlier editions of this study largely stopped
there. The authors did us a service by shining a
light on a nefarious practice that was little
known. But with this update, we begin to see
something you don’t see nearly enough of these
days: a beginning of a story about economic
justice, as cases against misclassifying
employers are being brought and being won.

This emerging justice did not materialize out of
nowhere. It is coming from working people
teaming up with labor advocates to fight for a
basic right provided them by US labor law: the
right to proper classification as an employee of a
company, not an ‘independent contractor. This
report tells of numerous legal actions that are
starting to generate monetary penalties for the
misclassifying employers, to the tune of some
$850 million per year in potential liability in
California alone. In many cases, simply allowing
in the sunlight of exposure into these labor
practices is turning out to provide the necessary
antiseptic.

Our economy depends on moving goods. Much
like the human body depends on the circulation
of vital fluids, our households, businesses, and
governments could not function if the goods we
want and need did not efficiently reach us. But

r'ﬂi'\h/ %f 'M%

Jared Bernstein

whether it's the garment or new iPad we've been
waiting for at home, the new parts for a motor at
the factory, or the food at the grocery, most of us
don’t give a lot of thought to the process by
which things move around America.

Unfortunately, as the economy and the labor
market have grown more unequal, as global-
ization and deunionization have zapped the
bargaining power of workers—a power that has
historically been critically important for
maintaining economic balance in America—new
roads have opened up, both low ones and higher
ones. In the economists’ jargon, we now live in
a “dual equilibrium” world, where we can
produce our output in ways consistent with what
many would view as socially and economically
fair, or not.

This report tells the story: the
benefits of “getting this right,”
the costs of getting it wrong, and
the workers, advocates, judges,
and others who are moving us
closer to justice.

Worker's classification is a fork where those two
roads meet. By getting this right—by properly
classifying workers as regular employees when
that’s what they are—we take the correct turn at
that fork. In doing so, we lift both the paychecks
of workers performing an essential economic
function, provide public coffers with the
resources they're owed, and reverse a dangerous
tilt in the economic playing field. This report tells
that story: the benefits of “getting this right,” the
costs of getting it wrong, and the workers,
advocates, judges, and others who are moving
us closer to justice.

Senior Fellow, Center on Budget and Policy Priorities &
former Chief Economic Advisor to Vice President Joe Biden
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| EXECUTIVE SUMMARY |

Misclassification of Truck Drivers at America’s

Ports, we examined changes in labor practices
in the port trucking industry. These changes,
originating in the 1970s, have led to the
development of an industry characterized by
“fierce competition, ever-increasing service
requirements, a contingent workforce, poverty
level wages, no health care coverage, rampant
safety violations, [and] ineffective or illusory
enforcement”” Such conditions are now
increasingly common among American workers
and feature prominently in debates about
burgeoning inequality in the country.

I n The Big Rig: Poverty, Pollution, and the

Our research found the dire working conditions
of port truck drivers to have flowed from the
practice of treating employees as if they were
‘independent contractors, an illegal practice
called misclassification. At the time, there were
practically no official government investigations
to verify our findings despite a host of enforce-
ment agencies being responsible for preventing
misclassification.

That has now changed. Our findings match those
coming from recent investigations of employ-
ment practices common in the industry by the
United States Department of Labor, the Internal
Revenue Service, the National Labor Relations
Board, and various state agencies. More
importantly, these investigations signal a new
dynamic, one with practical ramifications for the
organization of work in the industry as well as for
broader discussions of inequality in this country.

In recent years, port truck drivers, like workers in
several industries, have actively fought declining
working conditions. There have been strikes,

legislative campaigns, community-based
activism, and the first unionization vote since
deregulation thirty years ago. In addition to
those well worn paths, a great many port drivers
have also started filing complaints with state and
federal enforcement agencies, as a way to
improve their lives.

Given the positive findings from already —
adjudicated complaints and the growing number
of pending driver complaints, these filings have
the potential to be transformative.The industry’s
potential liability for the labor and tax law
violations these complaints address runs in the
billions of dollars.

A close examination of the port trucking industry
illustrates just how inadequate enforcement of
labor and tax laws in this country has resulted in
diminished earnings for drayage drivers.
Vigorous application of these laws has the
potential to stem rising inequality and the
shrinking of our prosperous middle class.
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Major Research Findings

State and federal courts and agencies
reviewing employment arrangements in port
trucking overwhelmingly conclude that the
drivers before them are employees and that
the label ‘independent contractor’ has little
connection with the reality of these drivers’
work.

By treating employee drivers as independent
contractors, port trucking companies are
violating a host of state and federal labor and
tax laws, including provisions related to wage
and hour standards, income taxes,
unemployment insurance, organizing,
collective bargaining, and workers’
compensation.

Approximately 49,000 of the nation’s 75,000
port truck drivers are misclassified as
independent contractors.

Port drivers have filed some 400 com-
plaints with the California Division of Labor
Standards Enforcement (DLSE) for wage
theft violations related to misclassification.

Penalties in 19 cases already adjudicated
by the DLSE have averaged $66,240 per
driver, amounting to $4,266 per driver per
month covered by the claim. Claims in
pending complaints we have reviewed
average a little over $127,000 per driver,
amounting to $5,072 per driver per month.

Extrapolating from existing claims made
under California state law, we conserva-
tively estimate that port trucking companies
operating in California are annually liable for
wage and hour violations of $787 to $998
million each year.The true figure probably
lies in the middle of this range at around
$850 million per year.

We estimate the industry’s total federal and
state liability for unemployment insurance
fund contributions, workers’ compensation
premiums, and income tax payments at
approximately $563 million annually

Total quantifiable costs of misclassification
nationally — tax losses plus wage and hour
violations - run to $1.4 billion annually with
non-quantified costs likely exceeding the
figure significantly.

Recommendations

State and federal labor and tax law enforce-
ment agencies should prioritize investigations
in those industries, like port trucking, in which
widespread violations have the greatest
impact on workers and law-abiding
employers.

Enforcement agencies should coordinate their
efforts to fight misclassification in the trucking
industry, with each taking the most advantage
of their particular capacities.

Enforcement agencies should be adequately
funded and field enough well-trained staff to
ensure investigations are accurate, consistent,
and sufficient in scope.

States should use legal tests of employee status
that account for the lack of independence
among port drivers. State laws should ensure
that employer-mandated deductions for truck
and other business-related expenses are illegal.

Anti-retaliation measures for workers
reporting violations of employment, tax, and
safety laws should be strengthened.

The U.S. Department of Labor should expedite
its recently-announced study on the incidence
of worker employment classification as federal
studies are now outdated. Further study should
also be made of the costs of misclassification to
particular states and federal programs.

Congress should pass the Payroll Fraud
Prevention Act (S. 770), the Clean Ports Act of
2013 (S. 1435), and the Fair Playing Field Act of
2012 (S. 2145).These bills would each help
address some of the causes and consequences
of misclassification among port drivers.

Total quantifiable costs of
misclassification nationally
-- tax losses plus wage and
hour violations -- run to
$1.4 billion annually.
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| A NOTE ON OUR CONTINUING COLLABORATION |

Three years ago, Rebecca Smith of the
National Employment Law Project and Paul
Alexander Marvy of the Change to Win
Strategic Organizing Center, along with Professor
David Bensman of Rutgers University, co-
authored The Big Rig: Poverty, Pollution, and the
Misclassification of Truck Drivers at America’s
Ports.That report grew out of our commitment to
extending the shared prosperity and upward
mobility known as the American Dream into the
21st century. Challenges to that ethos, for
workers in port trucking and the nation as a
whole, have become starker in the last three
years, prompting in part our return to this
subject.

The National Employment Law Project (NELP) is
an advocacy organization devoted to improving
economic opportunities and security for working
families. The Change to Win Strategic Organizing
Center works to secure family wage jobs,
affordable health care, a secure retirement, and
dignity for all workers.The Los Angeles Alliance
for a New Economy (LAANE) is an advocacy
organization dedicated to building an economy
that works for everyone, through creating good
jobs, a healthy environment, and thriving
communities. All three organizations promote
policies that create good jobs, reduce inequality,
and expand workplace protections.

Rebecca Smith is the Deputy Director of NELP.
She has been an attorney and worker advocate
for over 30 years. In the course of her career,
she has litigated issues of misclassification of

National EmMoyment
Law Project

workers, testified in Congress on this issue and
counseled policy-makers, organizing groups,
and agency personnel on the best policies and
practices to address misclassification of workers.
Smith oversaw the analysis of legal and
administrative enforcement actions.

Paul Alexander Marvy is an attorney and
researcher whose career has spanned the fields
of public health, civil and criminal justice
system reform work, and workers’ rights. Over
the last six years, he has collaborated with truck
drivers, community groups, labor unions, and
environmental advocates to encourage
comprehensive reform of the port trucking
industry in Washington state. Marvy had lead
responsibility for detailing industry
developments, analyzing the costs of misclas-
sification, and drafting the overall report.

Jon Zerolnick is the campaign director for
LAANE’s Clean and Safe Ports project, which
was instrumental in the creation and passage of
the award-winning CleanTruck Program at the
Port of Los Angeles. Over the past seven years,
he has worked with a coalition of port drivers,
labor unions, environmental, community,
public health, and faith-based groups to
address the systematic failures of the port
trucking system. He is the author of several
reports on port trucking, including The Road to
Shared Prosperity, and Foreclosure on Wheels.
Zerolnick collected and reviewed the bulk of
the enforcement actions.
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| INTRODUCTION: THE BIG RIG OVERHAULED |

Changing An Industry?

Three years ago, we co-authored The Big Rig:
Poverty, Pollution, and the Misclassification of
Truck Drivers at America’s Ports, a compre-
hensive overview of the port trucking industry.
We concluded that the industry’s dominant
business model was based on the illegal
misclassification of employee drivers as
independent contractors. We found that this
resulted in an industry characterized by “fierce
competition, ever-increasing service require-
ments, a contingent workforce, poverty-level
wages, no health care coverage, rampant safety
violations, (and) ineffective or

illusory enforcement.”

Since we released that report, numerous state
and federal agencies have officially examined the
employment classification of port drivers,
allowing us to now compare our analysis with
their official findings. Trucking industry advocates
have also responded to charges of misclassifi-
cation in illuminating ways. And we now have
data that permits us to quantify some of the
costs of misclassification in the industry. These
developments, and the deepened knowledge
they afford, merit an extended return to this
subject, a return which provides a valuable
perspective on growing national discussions
around low-wage work and its consequences.

PortTrucking and Challenges
to Low-Wage Economics

Roughly a year after we published The Big Rig,
CBS Morning News examined worker misclas-
sification, prefacing its investigation with the
question, “When is an employee not an
employee?” The show’s anchors explained that
the U.S. Department of Labor was cracking down
on businesses that call their employees ‘indepe-
ndent contractors’ as a way of denying them
wages and benefits. The hosts went on to note
that “The issue had been historically linked to
low-paying jobs but now it is really hitting the

"

middle class!

The main subject of their report, Dutch Prior,

had been working at the Port of Oakland for
seven years. He drove a truck owned by Shippers
Transport Express but still, he noted, “l am not
classified as an employee. | am classified as an
‘independent contractor. | have very, very little
control over the success or failure of my
company.’

 DUTCHPRIOR

Dutch Prior worked exclusively for Shippers,
which assigned his routes and determined the
dwindling amounts he was being paid for them.
He explained the economics this way: “As long
as we're independent contractors, they don’t
have to cover benefits. They don’t have to cover
sick time, bereavement, leave time, holiday pay.
It just saves the company money."?
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Prior’s predicament is typical of port drivers
around the country. It also reflects defining
trends in our country’s economy.

Since the mid-1970s, American workers have
increasingly found themselves in uncertain,
contingent employment relationships. Whole
industries, such as warehousing, have been
reconfigured to shift business costs onto
individual workers, taxpayers, and local
communities. Powerful companies have moved
core operations into nebulous networks of
undercapitalized subcontractors, both domestic
and overseas. And large numbers of workers
find themselves beyond the reach of such core
labor protections as a minimum wage, unem-
ployment insurance, and Social Security. These
trends are at least partially responsible for the
absolute stagnation of workers’ real income and
burgeoning wealth gap in this country over the
last four decades.

AVERAGE HOUSEHOLD INCOME

before taxes
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These trends and the corporations driving them
have been the targets of increasing amounts of
direct action in recent years. At warehouses in
California and lllinois, car washes in New York,
fast food restaurants in 60 cities, Philadelphia’s
airport, museums in the District of Columbia, and
farms in Florida, workers have taken collective
action to improve their working conditions. These
actions have reached such a point that even the

CEO of Walmart, a company that has been
among the principal drivers of declining working
conditions across the entire economy, acknow-
ledges the need for both public discussion of,
and measures to address, growing inequality in
the country.*

Like the workers involved in these actions, Dutch
Prior saw his act of speaking out as reflecting the
values of fairness and justice. When a reporter
asked him, “Could you be fired for talking to me
about this?” Prior responded, “1 don’t know. |
honestly don’t know and I'll find out when this
airs. My grandfather told me you stand for
something or you'll fall for anything.This is me
standing up for what | believe in!"®

Over the last few years, port truck drivers like
Dutch have engaged in many of the tactics that
have marked the surge in worker activism in
other industries. There have been strikes in
Seattle, Oakland, and Los Angeles.® Drivers have
engaged activists and community members,
including those involved in the Occupy
movement.” They have pressed to reform
outdated processes for determining employee
status in New Jersey, New York, Washington
State, and elsewhere. New York Governor
Andrew Cuomo has just signed the NewYork
State Commercial Goods Industry Fair Play Act, a
comprehensive measure to address misclas-
sification of commercial truck drivers.® And the
industry has seen the first successful unioni-
zation vote since deregulation thirty years ago.™
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Port truck drivers are also engaging in a promis-
ing and novel tactic: large-scale, collective use of
existing legal remedies. In The Big Rig, we
pointed out the considerable array of legal
norms violated by the misclassification of port

Because many rely on state and federal officials
to determine drivers’ employment status, they
allow us to compare our analysis in The Big Rig
with official findings. They also open up a
discussion of the costs of misclassification and

Dutch Prior’s predicament is typical of port drivers around the country.
It also reflects defining trends in our country’s economy.

drivers. Now, drivers are filing legal actions to
enforce these norms, including those related to
wage and hour rules, wage theft, working hours,
retaliation, and discrimination.

In the following sections of this report, we look in
detail at specific examples of these legal actions.

the role such legal actions might have in bringing
this industry and others closer in line to
commonly-held norms about working and
equality. But before turning to these legal
actions, we will briefly review our findings from
The Big Rig, since they form a base to which we
can compare this new information.
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| THE BIG RIG: HOW PORT TRUCK DRIVERS WORK |

Poverty, Pollution and the

Misclassification of Truck
Drivers at America’s Ports
in response to a then-swirling
debate over the role of inde-
pendent contracting in the linked
environmental, com-munity, and
worker crises surrounding our
nations’ container ports. We
aimed to answer the central,
ultimately empirical, question of
that debate: Were port drivers
misclassified as independent
contractors?

I n 2010, we wrote The Big Rig:

To approach that question, we used a multi-
method research design consisting of three
prongs:

a) Anin-depth literature review covering the
industry’s structure and economics;

b) A re-analysis and aggregation of 10 surveys
of 2,183 workers at seven major ports; and

c) An analysis of the work arrangements of a
diverse group of drivers and the firms they
work for, drawing on exhaustive, original
interviews and hundreds of the workers’
employment documents, including truck
leases, pay stubs, insurance provisions, and
log books.

We analyzed the data from these sources,
especially the interviews and collected docu-
ments, according to the most stringent test of
employment status in American statutes, that
used by the Internal Revenue Service (IRS). We
reasoned that if port truck drivers are considered
“employees” under the IRS code, then they
would also be employees under statutes that use
other, more generous tests.

Applying the IRS test, we found
that the typical port driver is
misclassified as an ‘independent
contractor’:

» Trucking companies imposed
strict controls on port drivers.
Trucking companies determined
how, when, where, and in what
sequence drivers worked. They
imposed truck inspections, drug
tests, and stringent reporting
requirements. Drivers’ behavior
was regularly monitored, evaluated,
and disciplined. Drivers feared
retaliation should they refuse a job
assignment, and believed that they could be
fired at any time.

Port drivers were financially dependent on
trucking companies. The companies uni-
laterally controlled the rates that drivers were
paid. Drivers worked for one trucking com-
pany at a time, did not offer services to the
general public, and were entirely dependent
on that company for work and access to the
ports. Like other low-wage employees,
drivers’ only means for increasing their
earnings was to work longer hours.

Port drivers and their companies were
tightly tied to each other. Drivers not only
performed a function integral to the
companies they served - the drivers’
function was the business of the companies.
Drivers worked for years for the same
company, used company signs and permits,
represented themselves to others as being
from the company, and rarely offered their
work independently of the company.

Like other low-wage employees, drivers’ only means
for increasing their earnings was to work longer hours.
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| DRIVER PROFILE |

JOSE GALINDO, PACIFIC 9 TRANSPORTATION

the twin ports of Los Angeles/Long Beach for the
past 12 years. Jose drives exclusively for Pac 9
Transportation, a major drayage com-
pany with some of the highest gate
moves in the Ports of L.A./Long Beach. Pac
9 classifies its drivers as “independent
contractors” and pays them by the load.

l ose Galindo has been a port truck driver serving

In December 2012, Jose suffered a

serious accident at work. “l was engaging

the landing gear crank on a chassis that |

had hauled to the ports when all of a

sudden the crank sped out of control and

yanked my arm and shoulder forward,

damaging the tendons,” said Jose. Initially, Pac 9 and
the California State Disability Insurance office (SDI)
treated Jose as an employee. The company provided
him access to medical care through an insurance
policy for work related injuries, and the California SDI
provided disability benefits.

However, after four months of receiving state

disability benefits, the SDI informed Jose that his

benefits were being terminated even though he
remained disabled. “The state told me
that Pac 9 had notified them that | was
never an employee; rather, that | was
an ‘independent contractor. | asked
why | had initially received disability
benefits and they told me that Pac 9
had classified me as an employee until
March 2012.The companies we work
for classify us as they wish depending
on what is most convenient for them”

Jose is currently unable to work
because of his disability, but he continues to fight for
justice at Pac 9 with his coworkers and is appealing
the termination of his disability insurance.

i PORAT ¢

DRIVERS
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Based on driver surveys and industry analyses,
we also determined that:

e Port truck drivers worked long hours for
poverty-level wages. Among surveyed
drivers, the average work week was 59
hours. Median net earnings before taxes
were $28,783 per year for contractors and
$35,000 per year for employees.

were, and continue to be, operating illegally.
We noted in the report that misclassification of
employees as independent contractors allows
companies to avoid various state and federal
taxes, including contributions to workers’
compensation and unemployment insurance
funds. We also pointed out that this practice
allows companies to shed responsibility for

Most of the companies in a vital economic sector were,
and continue to be, operating illegally.

e In driver surveys, independent contractors
reported average net income 18 percent
lower than employee drivers reported.
Independent contractors were two-and-a-half
times less likely than employee drivers to
have health insurance and almost three times
less likely to have retirement benefits.
Trucking companies made drivers responsible
for all truck-related expenses including
purchase, fuel, taxes, insurance, maintenance,
and repair costs.

Put another way, our analysis showed that
most of the companies in a vital economic sector

compliance with core labor standards, such as
minimum wage, anti-discrimination protections,
and safety requirements. We recommended
that, in response to this state of affairs, “The
U.S. Department of Labor, the IRS, and state
enforcement agencies should take substantial,
coordinated action to end the practice of
misclassification in the port trucking industry.”

In the intervening three years, some coordinated
enforcement action has begun, albeit on a too-
limited scale.There has also been a large scale
and growing effort by drivers to assert their
employment rights through the courts. It is to
these actions that we now turn.

THE LIFE OF A
PORT TRUCK DRIVER

e Average work week: 59 hours

e Median net earnings before taxes:
Independent Contractors: $28,783
Employee Drivers: $35,000

e Independent contractors pay all

truck-related expenses, like fuel,
maintenance, and repair costs
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LABOR LAW ENFORCEMENT AND TAX COLLECTION
IN PORT TRUCKING SINCE THE BIG RIG

agencies that administer workers’ comp-

ensation and unemployment insurance
funds, as well as the U.S. Department of Labor
and the Internal Revenue Service, have issued
decisions finding that these workers are
employees, not independent contractors. This
has been true under state and federal statutes
that define “employee” in a variety of ways.

S ince the publication of The Big Rig, state

There are also a great number of pending
complaints, including nearly 400 claims
stemming from misclassification submitted to
the California Division of Labor Standards
Enforcement (DLSE). Nationwide, there are at
least nine pending private lawsuits that
concern the issue of misclassification. One
related case is awaiting decision in the
California Supreme Court.

In addition, legislatures in states handling 60
percent of all container port traffic - New York,
New Jersey, California, and Washington — have
considered proposals that would strengthen
worker protections against misclassification. In
2013, the New Jersey and New York legisla-
tures passed bills that would establish better
methods for classifying drivers’ employment
status. (The New Jersey bill was vetoed by
Governor Christie. NewYork’s Governor
Cuomo signed the New York State Commercial
GoodsTransportation Industry Fair Play Act in
early January 2014).

These decisions, as well as evidence coming
out of these legislative initiatives, confirm our
assessment of the drivers’ employment status
in The Big Rig. Courts and agencies have
overwhelmingly agreed with our initial con-
clusion that the typical port truck driver is an
employee, and that the label ‘independent
contractor’ has little connection with the reality
of these drivers’ work. Below, we consider
these cases in detail.

Methodology

We analyzed official government decisions that
rule on the employment status of port truck
drivers. These cases arose in a variety of state
and federal contexts. One is an IRS status
determination issued in response to a standard
request called an SS-8 determination. Another
is a state court decision resulting from an
appeal by a port trucking company of a suc-
cessful claim by one of its drivers for unem-
ployment insurance benefits. There are
decisions by administrative hearing officers
from California who ruled on drivers’ claims
that companies had violated wage and hour
laws. And there are many other rulings. What
unites these decisions is that they all required
a government fact finder to determine whether
the port driver in the case was an employee or
an ‘independent contractor’ according to
applicable state or federal law.

We present here all such decisions issued since
January 1, 2011, just after we released The Big
Rig, that we have been able to identify, as well
as a few particularly significant decisions from
before 2011. We gathered these decisions
through public disclosure requests to relevant
state and federal agencies; through standard
legal research methods; and through networks
of attorneys and policy advocates involved in
monitoring and bringing cases on these issues.
We have also included a catalog of the pending
civil cases of which we are aware. There will
inevitably be cases that we have missed,
although we are confident, given the number
of decisions we have reviewed and our back-
ground knowledge of the industry, that the
conclusions we present here reflect predom-
inant conditions in the industry.
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California Wage and Hour Decisions Establish the Employee Status

of Port Drivers

Some 400 port drivers have filed labor law
complaints with the California Division of Labor
Standards Enforcement (DLSE), the most in any
state. DLSE hearing officers have issued at least
19 decisions finding that drivers are employees,
not independent contractors, ruling that
deductions from their wages for lease payments
are illegal. These orders have assessed more
than a million dollars in wages, unlawful
deductions, and penalties on behalf of at least 19
drivers against at least five companies: Green
Fleet Systems, Seacon Logix, Western Freight
Carrier, Total Transportation Services, and Mayor
Logistics. When Seacon Logix appealed its case,
a California Superior Court made nearly identical
findings as had the DLSE.

CALIFORNIA WAGE AND HOUR LAW
DEFINING “EMPLOYEE”

Like many state laws, the California Labor Code
states that an “employee” is a person “rendering
actual service in any business for an employer.”
In the port truck driver cases, DLSE follows a
California court decision that establishes an
eight-part test to determine whether a worker
fits this definition of employee. In addition to the
element of control, the factors are:

a) Whether the one performing services is
engaged in a distinct occupation or business;

b) The kind of occupation, with reference to
whether, in the locality, the work is usually
done under the direction of the principal or
by a specialist without supervision;

c) The skill required in the particular occupation;

d) Whether the principal or the worker supplies
the instrumentalities, tools, and the place of
work for the person doing the work;

e) The length of time for which the services
are to be performed;

f) The method of payment, whether by the time
or by the job;

g) Whether or not the work is a part of the
regular business of the principal; and

h) Whether or not the parties believe they
are creating the relationship of employer-
employee.™

Courts also look at the alleged employee’s
opportunity for profit and loss and investment in
tools and materials. Further, the right to
discharge a worker at will is considered strong
evidence of employee status.™

California Labor Code requires an employer to
reimburse employees for any necessary
expenditures incurred on the job." Further, it
provides that employers may not coerce
employees to buy things from the employer." If
drivers are considered employees under
California law, the requirement that they lease or
purchase trucks is invalid and related automatic
paycheck deductions are illegal. In the time since
The Big Rig was published, such arrangements
have become ubiquitous at California’s ports,
which include the first (Los Angeles), second
(Long Beach), and fifth (Oakland) largest
container ports in the United States.
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CALIFORNIA WAGE AND HOUR ACTIONS

Romeo Garcia v. Seacon Logix, Inc.
(Los Angeles County Superior Court)

/ Four drivers awarded a total of $107,803

These cases were initially filed and handled
separately by DLSE. Like many California port
drivers, the four involved in this case, all
monolingual in Spanish, had to lease
company-provided trucks and pay for
company-provided insurance through
paycheck deductions as a condition of working
for Seacon."” Their English language contracts
also obliged the drivers to pay for all their gas,
repairs, and registration fees.’”® However, the
trucks that the drivers were “purchasing” were
in Seacon’s name and had Seacon’s logo on
the side.” The driver-paid insurance policies
were also in Seacon’s name.

hearing officer said, “The driver’s work is an
integral part, if not the essential core of the
principal’s business.”

The DLSE hearing officer also noted that
independent contractor agreements, offered as
take-it-or-leave-it propositions to workers, are
often shams: “The formation of independent
contractor agreements signed by its drivers
can be and is often a subterfuge to avoid
paying payroll and income taxes.”

DLSE issued similar decisions on three other
driver complaints. After the company appealed
all four cases, a consolidated hearing was held
in Los Angeles Superior Court in early 2013.
The judge affirmed the DLSE.The judge’s order
cited testimony of a worker called by the
company. This witness told the court that the

“I am a believer in free markets. This was not a free and open market.”
-- Judge Michael P. Vicencia, L.os Angeles Superior Court

When one of the drivers, Eddy Gonzalez,
missed four days of work in order to bury his
mother in Guatemala, he was fired. Gonzalez
had made payments through paycheck
deductions, of $650 per week, to the company.
Although Gonzalez was ostensibly leasing his
truck to own it, on termination he was required
to turn over the truck keys.

The drivers claimed that Seacon Logix had
misclassified them, and that, therefore,
deductions from their wages were illegal under
California law. A DLSE hearing decision, issued
in January 2012 in Eddy Gonzalez' case, found
that Gonzalez had been misclassified. The
hearing office said that the overriding factor
influencing his decision was that the worker
was not engaged in an occupation or business
distinct from that of Seacon Logix. With respect
to the issue of the driver’s work being
integrated into the work of the company, the

company'’s dispatcher had control over all of
his movements, that he wasn’t allowed to work
for other companies, that drivers were
punished for rejecting assignments, and that
he didn’t realize his truck was leased (as
opposed to purchased) until two weeks after he
got it.

The court’s primary reasoning was that the
truck lease and the employment agreements
were not separate contracts. Workers were not
free to contract with the company for driving
jobs unless they also agreed to purchase a
truck from the company. Nor could they use
the truck purchased from Seacon to drive for
other companies. This “hand in glove”
arrangement, the court said, gave Seacon
tremendous control over the workers. The
judge said, “l am a believer in free markets.
This was not a free and open market.”?°
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Seacon Logix, Inc. (Five cases, California Division
of Labor Standards Enforcement)?'

/ Five drivers awarded a total of $537527

Since the Los Angeles Superior Court ruling,

the DLSE has issued five additional decisions

on behalf of Seacon drivers, after joint hearings
were conducted in December and February 2013.
The DLSE hearing officer found in these cases,
too, that Seacon drivers were in reality
employees of the company.

Green Fleet Systems, LLC (California Division
of Labor Standards Enforcement)??

/ Four drivers awarded a total of $281,000

Like the drivers we interviewed for The Big Rig,
Jenner Monge signed a purported ‘independent
contractor’ agreement with Green Fleet Systems
(GFS). He put a down payment of $6,000 and

a security deposit of $1,400 on his truck.
Deductions from his paychecks included fees for

Like the hearing officer in Seacon Logix, the
adjudicator said that not only was the drivers’
work integrated into the defendant’s business,
but that transportation is the defendant’s sole
business. Further, the hearing officer noted that
there was no real opportunity for profit or loss
such a would exist in a bona fide business, since

There was no real opportunity for profit or loss such as would
exist in a bona fide business, since the company had the only direct
contact with clients and set the contracts with them.

truck washes, repairs, insurance, parking,
physical damage, and trip permits. Monge’s
arrangement with GFS had little in common with
general notions of ownership; he was not
allowed to take the truck home, the company
manager referred to the truck as “my” truck, and
sometimes Monge would arrive in the yard to
find the truck gone. Monge’s movements and
assignments were tightly controlled by the
company.

The hearing officer examined whether Monge
and three other drivers who filed complaints
were in a business or occupation distinct from
that of the company and found, “Without the
workforce of drivers, the Defendant would not
have a business. In this case, the Defendant’s
business is transporting services or goods.
Defendant would be unable to provide this
service or good if he did not have drivers to
deliver the service or good.”

the company had the only direct contact with
clients and set the contracts with them.?

With respect to driver investment and provision
of equipment, the officer found that the company
provided all the supplies, equipment, and tools
required to operate a transportation business
and then charged the worker for them.?* The
drivers had no up-front financial investment
other than signing a lease.?®

The hearing officer gave little weight to the fact
that the workers and the company had signed an
agreement calling the driver an ‘independent
contractor, saying, “The employer cannot
change the status from that of an employee to
one of an independent contractor by illegally
requiring the employee to assume a burden that
the law imposes directly on the employer, that
being, withholding payroll taxes and reporting
such withholdings to the taxing authorities."?
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| DRIVER PROFILE |

DENNIS MARTINEZ, TOTAL TRANSPORTATION SERVICES, INC.

driver serving the Ports of LA/Long Beach for

three years, working hard every day to provide
for his wife and four young children. Dennis is
employed full time by Total Transportation Services
Incorporated (TTSI). Though the company calls him
an ‘independent contractor, he works under the same
conditions as two TTSI drivers that DLSE found to be
misclassified.

Dennis Martinez, age 28, has been a port truck

Every week, regardless of how much or how little he
makes, TTSI's business expenses are deducted from
Dennis’ paycheck. If Dennis earns less than the total
of the deductions, he falls into debt with the
company. “There are times when | work 6 days a
week, 8-14 hours a day and bring home less than
$200 for the week. It's tough when you earn that little ~ Dennis is one of 20 drivers atTTSI who have filed
and have to provide for the family” AlthoughTTSI Wage and Hour Claims with the California Labor
claims that its drivers are “independent,” their Commissioners Division of Labor Standards
relationship is dependent on the company. Drivers do ~ Enforcement (DLSE). In November 2013, Dennis led a
not have a say in how much they are paid per load, or ~ delegation of drivers to demand thatTTSI recognize
where the load must be delivered. them as employees. Since that day, TTSI has retal-
iated against Dennis and his co-workers for their
demands.

LA_TOTAL TRANSPORTATION SERVICES INC
Pre-Settlement Detail

Settlement No. 014277 971 - DENNIS A MARTINEZ M [Contractor] Status - CLOSED
Settlement Date: 12/17/2013 Baich # 2544
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While the hearing officer found some evidence
that indicated independent contractor status,
he ultimately concluded that the ‘independent
contractor’ label was a sham.

The California hearing officer found that the
‘independent contractor’ label was used “to
unlawfully reap financial rewards for themselves
at the expense of their workforce and to secure
an unfair competitive advantage over their
competitors by lowering their labor costs and
shifting the risks and operating expenses while
retaining the right to control their workforce that
an employer exercises over employees. %’

Western Freight Carrier, Inc. (California Division
of Labor Standards Enforcement)?®

/ One driver awarded $18,058, employer
appealed, then settled

Driver Richard Hernandez testified in a hearing
on his complaint that he was allowed to work for
the company only on the condition that he lease
a truck through the assistance of the company
and pay costs of operating and maintaining the
truck. Hernandez testified that he did not know
what the deductions from his checks stood for.

In finding for Hernandez, the hearing officer
noted, “l find it interesting that the Defendant
purchases the truck; however, the costs that go
into purchasing and operating the truck, that
burden is assumed by the Plaintiff...the
Defendant operates a trucking business on the
expense of the Plaintiff”

Total Transportation Services, Inc. (California
Division of Labor Standards Enforcement)?®

/ Two drivers awarded a total of $179,000, on
appeal to Los Angeles Superior Court

Jose Montero’s company classified him as an
“owner-operator” when the CleanTruck
Programs were implemented at the Ports of Los
Angeles and Long Beach. He signed a lease
agreement in order to have a truck that complied

with program requirements and to continue
working. Montero ultimately had more than
$84,000 deducted from his paychecks for a truck
that was not in his name, that he was not
allowed to park off of company property, and
that he could not drive for companies other than
Total Transportation Services (TTSI). TTSI has
some 150 lease agreements with drivers at the
port, and drivers are subject to roughly the same
controls as in the other cases. DLSE ruled in
favor of Montero and anotherTTSI driver,
Cristobal Cardona Barrera.

Mayor Logistics, Inc. (California Division of
Labor Standards Enforcement)3

/ Three drivers awarded a total of $122,000 on
appeal to Los Angeles Superior Court

The three drivers in this case were found to be
misclassified employees. They were employed
by Mayor Logistics starting in 2007 and 2008,
using their own trucks.

In 2009, Mayor instructed them to drive trucks
purchased by the company and began making
deductions from their wages. None of them was
given the option to own the vehicle, but Mayor
took deductions of five percent, and later ten
percent, from their paychecks for insurance,
registration, maintenance, road taxes, and lease
payments. Each was instructed when to report
to work, “counseled” if he was late, required to
check in with the company while carrying out
assignments, told to have no interactions with
client companies, and permitted no input on the
prices charged by the company. Each testified
that he faced retaliation if he refused loads.

When one driver, Pablo Argueta, padlocked his
truck one day after leaving work because there
were no loads, he testified that the company
owner became angry, asking him, “Why was he
putting a lock on my (Mayor’s) truck?” Argueta
was ultimately fired (and asked to turn in his
keys) because he ostensibly wasn’t producing
enough.”
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New Jersey Trucking Companies Cited for Payroll Fraud

NEW JERSEY LAW DEFINING “EMPLOYEE" Applying the ABC test for “employee” status
under New Jersey law, the department’s audit
concluded that drivers were not free from P2H's
control or direction. The auditors first noted that
drivers who drove trailers leased by the company
paid 70 percent in reimbursement for leasing of
the trucks, which the auditors found, along with
other factors, indicated control by the company.

New Jersey unemployment insurance and
temporary disability laws define “employee”
using a legal standard frequently referred to as
the "ABCTest." This test provides that services
performed by a person for money makes that
person an employee unless it is established that:

A. Such individual has been and will continue

to be free from control or direction over the Further, like the DLSE in California, New Jersey
performance of such service, both under his auditors found that drivers’ services were not
contract of service and in fact; and outside the usual course of P2H’s business

because transporting goods is P2H's primary
business. Auditors also determined that the
drivers’ services were not performed outside of
P2H’s places of business, finding that the drivers
drove from P2H's place of business to P2H’s
clients’ places of business.

B. Such service is either outside the usual
course of the business for which such
service is performed, or that such service
is performed outside of all the places of
business of the enterprise for which such
service is performed; and

C. Such individual is customarily engaged in an Finally, drivers were not customarily engaged in
independently established trade, occupation, an independent trade or business. Drivers did
profession or business.®' not advertise as a business.They “just walked

in” to P2H’s site to apply for their jobs. Drivers
did not have the usual markers of an indepen-
dent business including such items as
stationery, a business address, or a business
telephone. In fact, drivers' tax returns did not
NEW JERSEY CASES show multiple employment or multiple

Proud 2 Haul, Inc. (New Jersey Department revenues.

of Labor and Workforce Development)*?

/ $127,723.49 assessed in Unemployment
Insurance and Temporary Disability
contributions for 2007-2009 ¢ :

A worker filed a disability claim naming Proud 2 b O3k + o £iph s 2% il 1 =

Haul (P2H) as the employer, prompting an audit e ' ' ' s

of the company.The state agency’s review found

that P2H had unlawfully paid drivers on 1099s (a

tax form used to report payments to independent

contractors), thereby underreporting gross wages
and under-paying employment tax contributions.

This test is used by many states around the
country to determine whether workers are
covered by unemployment insurance.
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Diamond Freight Distribution (New Jersey
Department of Labor and Workforce
Development)3

/ One driver awarded disability benefits,
appeal dismissed

Diamond Freight driver Eduardo Rivera was in
an automobile accident in December 2011. In
August 2012, he had back surgery, which
prevented him from working for some months.*

In a cover letter accompanying his claim for state
disability benefits, Rivera said that he had
worked full time for Diamond since 2006 and
that Diamond did not allow him to work for other

companies.® Rivera wrote that he had to keep

a Diamond sign on his truck and that Diamond
“tells me where to go and what to do” while on
the job. Rivera maintained that services he
provides for Diamond are not outside Diamond’s
usual course of business. Diamond refused to
fill out Rivera’s disability application, claiming
“We are not his employer and cannot fill out a
disability form not being his employer.”3¢

In December 2012, the department determined
that Rivera was eligible for disability benefits.
Diamond Freight’s appeal of this determination
was dismissed and has not been reinstated.

Washington State Cases Disclose Misclassification of Drivers

WASHINGTON STATE INDUSTRIAL
INSURANCE LAW DEFINING “EMPLOYEE"

Washington state law covering workers’
compensation defines “employee” using a
modified “ABC” test. In addition to showing
that a worker is free from the control of an
employer, ‘independent contractor’ status can
be shown if the worker is responsible for her
own costs, has a place of business eligible for
an IRS deduction, is responsible for filing with
the IRS, has accounts with state agencies, and
maintains a separate set of books.?’

Since 2011, the Washington State Department
of Labor and Industries has completed at least
six audits of trucking companies operating out
of the Ports of Seattle and Tacoma. In four of
these, the department found that the
companies had misclassified drivers as
independent contractors. The cases and
findings are reviewed below:

WASHINGTON STATE LABOR
AND INDUSTRIES CASES

Blue Star Transportation (Washington State
Department of Labor and Industries)®

Office clerical workers were found to be
employees, but no finding was made with

respect to its owner-operators. The firm had no

industrial insurance account. Washington
State Labor and Industries (L&l) assessed
premiums.

Sea Port Logistics (Washington State
Department of Labor and Industries)®

After a worker injury, an audit found that the
company had “a large amount of control over
both driver and truck.” L&l assessed premiums
and penalties against it for this driver and the
others that the firm employed.

RoadLink Services (Washington State
Department of Labor and Industries)*

After a worker injury, an audit found that an
employer-employee relationship existed
between the company and the driver.

Island Transport Logistics (Washington State
Department of Labor and Industries)*'

An audit discovered four worker-drivers who had
been misclassified as independent contractors;
L&l assessed premiums.
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Liberty Freight (Washington State Department
of Labor and Industries)*?

An audit found a driver to be an independent
contractor, but assessed premiums and
penalties for office staff. This is the only case
we have reviewed in which an enforcement
agency determined the port driver to be
properly classified as an independent con-
tractor. However, nothing about the facts
suggests meaningful distinctions from the
other cases presented here.

Red Sea Express (Washington State
Department of Labor and Industries)*

An audit found workers to be misclassified and
that the company had no account with Labor
and Industries.

Westem Ports Transportation, Inc. v. Employment
Security Department (WA State Court of Appeals)*

Driver Rick Marshall signed a standard Inde-
pendent Contractor Agreement in January 1998.
At that time, Western Ports had approximately
170 such agreements in place.

Like many other drivers, Marshall drove his truck
exclusively for Western Ports, had Western Ports'
insignia on his truck, purchased his insurance
through Western Ports' fleet insurance coverage,
and participated in the company's drug and
alcohol testing programs. The agreement
required that he notify Western Ports of accidents,
roadside inspections, and citations; keep his truck
clean and in good repair and operating condition
in accordance with all governmental regulations;
and submit monthly vehicle maintenance reports

The Washington State Court of Appeals found that port driver
Rick Marshall was Western Ports’ employee and entitled to
unemployment compensation benefits after his termination.

DEFINITION OF “EMPLOYEE” UNDER WASHING-
TON UNEMPLOYMENT INSURANCE LAW

Like New Jersey, Washington State’s Employment
Security Act uses an ABC test to determine
employee status for the purposes of determining
worker eligibility for unemployment insurance
funds. Under this test, a worker is covered by the
law unless:

A. The worker has been and will continue
to be free from control or direction over
the performance of services, both under
the contract of service and in fact;

B. The worker's service is either outside the
usual course of business for which such
service is performed or the service is
performed outside of all the places of
business of the enterprise for which such
service is performed; and

C. The worker is customarily engaged in an
independently established trade,
occupation, profession, or business of the
same nature as that involved in the
contract of service.**

to Western Ports. Marshall's work was dispatched
by Western Ports. Western Ports had the right to
terminate Marshall, and did so in August 1999.

The Washington State Court of Appeals found
that Marshall was Western Ports’ employee and
entitled to unemployment compensation benefits
after his termination.The court addressed what
has been a common claim of drayage companies
when independent contractor agreements have
been challenged: Western Ports argued that the
control it exerts over owner/drivers is unimpor-
tant because it is dictated by state and federal
motor vehicle regulations. The Court of Appeals
disagreed, for two reasons. First, it said that “it
would make little sense” for state law to cover
employees engaged in interstate commerce and
then exempt them, based on federal regulations
that require control over commercial drivers
operating motor vehicles in interstate commerce.
Second, the court reasoned that the same degree
of control is required regardless of whether such
drivers are designated as employees or indepen-
dent contractors under state law. Finally, the court
found that Western Ports exercised control
beyond that covered in federal regulations. %
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United States Department of Labor Determines Port Drivers are

“Employees” Under Fair Labor Standards Act

FAIR LABOR STANDARDS ACT DEFINITION
OF “EMPLOYEE"

The federal law that regulates minimum wages
and overtime pay, the Fair Labor Standards Act
(FLSA), uses a broad definition of “employee,”
including all those “suffered” or “permitted” to
work. Most courts and the United States
Department of Labor (USDOL) interpret these
words to cover workers who, as a matter of
economic reality, are dependent on an employer,
and they apply a multiple-part test to determine
employee status, with factors similar to those
used in California.#’

USDOL CASES

Proud 2 Haul (US Department of Labor, Wage
and Hour Division)*®

USDOL launched an investigation after a
complaint was filed alleging that Proud to Haul
(P2H) failed to pay the minimum wage to
drivers classified as independent contractors.
While the Wage and Hour Division found
limited instances of payments below federal
minimum wage, it determined that an
employment relationship existed between the
company and its drivers.

Like the California DLSE, USDOL found that the
drivers’ services were long-term, integrated
into the primary business of the company, and
that the drivers had no opportunity to offer
their services to others on the free market. In
fact, the drivers were required to wear the P2H
logo when working, and to place it on their

trucks. Drivers were not allowed to display any
markers of their own independent business.

With respect to control, USDOL found that
P2H required drivers to enter into lease
agreements, regardless of whether drivers
owned their own vehicle. The leases
established that P2H would maintain exclusive
control and possession of the trucks and
prohibited drivers from using the trucks in
services unrelated to P2H. P2H and its
managers controlled drivers’ work, contract
terms, conditions of employment, and pay
practices. Lease agreements were offered on a
take-it-or-leave-it basis. P2H set wages and
determined what percentage of gross revenue
it would compensate drivers for each trip.
Drivers who turned down jobs for not being
profitable were punished by getting no other
assignments that day or assigned an even less
profitable job.

Finally, USDOL found that drivers had no
opportunity for profit or loss given that P2H
unilaterally determined the percentage of
gross revenue drivers would receive for trips.
P2H made deductions from drivers’ pay for
workers’ compensation, fuel, and any con-
tainer damages. Drivers suspected insurance
already had reimbursed P2H for container
damages in many instances. Drivers also
covered tolls, insurance, truck maintenance,
and the loan on their truck. Drivers were not
allowed to drive for others in order to increase
their income.

Ultimately, the Department of Labor found that the “totality of the
circumstances demonstrates that owner-operators are employees,
not independent contractors.”s°

| PAGE 22 |



| DRIVER PROFILE |

CAROL CAULEY, C&K TRUCKING

Carol Cauley has been a Savannah port truck driver for 9 years to
provide for her two children, ages 11 and 17. She is employed by
C&KTrucking, but is classified as an ‘independent contractor.

Carol is paid for every load that she moves and not for every hour she
works. Her income is very volatile. “There was one week when | worked
full time but | only made $219 dollars, well below the minimum wage.
Even during a week when | make more money, | need to save that money
in order to pay for repairs and truck maintenance. It never ends.”

Carol explains how driver misclassification negatively affects the entire
industry. “Because of the way the industry works, port drivers get no
respect. Trucking companies can treat us any way they want to treat us.
Trucking companies say that we are independent business owners, but |
don’t know anyone who owns their own business and makes less than
minimum wage.’

Health coverage is another issue that concerns Carol, particularly as the mother of two children. She must pay
for any medical care for her family out of pocket because the company she works for does not provide health
benefits. “It's sad when you have to tell your child that we can’t go to the doctor yet. It's for this reason that |
am fighting for justice at the ports, to be able to earn a living wage and provide for my family.”

Carol has fought for change by organizing with other port truck drivers that serve the Port of Savannah. Just
recently, Carol testified before the Savannah City Council to bring attention to the challenges that port truck
drivers face on a daily basis because of misclassification.

Pay

Gross Amount 325020- 1.005.50
Standby Amoum 0000- 0.00
CTF Amount 322107- 0.00
Fuel Surcharge @ 23.00% 325040- 231.27

Total Gross Pay

O/O Reimb - Bobtail wk 31-32 -14.92
O/O Reimb - Physical Damage -44 94
FUEL CARD -658.00
Miscellaneous Deduction -299 87

Total -1,017.73

Total Du¢ To Carol Cauley
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ADDITIONAL DOL CASES

Fox Transportation, Inc., Container Connection,
and Intermodal Container Services, Inc., (dba
Harbor Rail Transport) (US Department of
Labor, Wage and Hour Division)>’

Using the Fair Labor Standards Act analysis for
determining employee status, investigations by
the Wage and Hour Division of the United States
Department of Labor found that Southern
California drayage companies FoxTranspor-
tation, Container Connection, and Intermodal
Container Services had also misclassified drivers
working for them.

In the Intermodal Container Services case, the
investigator described the lease agreement that

drivers signed in order to get a job: the agree-
ment required that the workers lease their trucks
from a company called CTP Leasing, located at
the same address as Pacer Cartage, Inc.The
Regional Vice President of Pacer Cartage also
identified himself as a representative of CTP
Leasing, Inc.The trucks were registered to CTP
Leasing, Inc., and drivers who terminated their
employment were also required to turn over the
key to the trucks that they ostensibly owned.

The investigator found that these arrangements
led to control of the driver by the company.That,
along with other factors, established an
employer-employee relationship.%?

Internal Revenue Service Finds Driver is an Employee Under Most

Stringent Legal Standard

Total Transportation
Services, Inc.
(Internal Revenue
Service)*

A driver petitioned
the Internal Revenue
Service for a ruling
on whether he should
properly be classified
as an employee of
trucking firmTTSI for
services performed in
2009. As noted at the
beginning of this
report, the IRS test for “employee” status is the
most stringent statutory test in the country.
Nonetheless, the IRS found the worker was
misclassified as an ‘independent contractor.

Two of the factors motivating that decision are of
particular interest because they address argu-
ments frequently made by trucking companies:

e ThatTTSI exercised insufficient “control” over
drivers to be considered their employers.

The IRS responded, “Often because of the
nature of an occupation it is not necessary
that the worker receive extensive training,
instructions or close supervision.” The
compliance officer found (as have many
courts that have examined this issue) that
the control factor is present as long as there
is a right to control, and said, “We believe
the firm retained the right, if necessary, to
protect their business interest, to determine
or change the methods used by the worker
in the performance of his services.”

e That the contracts thatTTSI drivers were
required to sign automatically made the
drivers “independent contractors.”

The IRS said, “Federal guidelines stipulate
that this agreement in and of itself cannot
be considered.” In fact, IRS rules provide
that if the relationship of an employer and
employee exists, the “designation or
description of the parties as anything
other than that of employer and employee
is immaterial.”®*
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Wage and Hour Litigation

In addition to the state and federal agency
decisions outlined here, public and private
litigation is pending against at least thirteen
trucking companies. Each case involves the
misclassification of workers as independent
contractors.

USDOL LITIGATION

the Ports of Los Angeles and Long Beach.The
judgment in each case required the trucking
company to permanently refrain from misclas-
sifying truck drivers as independent contractors
and to pay a penalty and for the state’s attorney
fees.

PRIVATE LITIGATION

Solis v. Shippers Transport Express, Inc.
(Federal District Court)>

The United States Department of Labor has
initiated litigation on behalf of drivers working
for ShippersTransport Express, Inc. The United
States Secretary of Labor alleges that the
company misclassified the Oakland truck drivers
as independent contractors, and in doing so,
violated the Fair Labor Standard Act (FLSA).

STATE OF CALIFORNIA LITIGATION

People of the State of CA v. Pac Anchor
(Supreme Court of California)>®

The state of California filed litigation in 2008
against Pac Anchor, alleging that its misclas-
sification of workers as independent contractors
violated the California Unfair Competition Act
and several provisions of wage and houir,
workers’ compensation, and other laws. While a
Superior Court initially found that the state’s
action was preempted by the Federal Aviation
Administration Authorization Act, that decision
was overturned in the California Court of
Appeals. Review is pending by the California
Supreme Court.

The People of the State Of California v. Moreno
(filed 10/27/2008); The People of the State

Of California v. J. Lira (filed 09/05/2008);

The People of the State Of California v. E. Lira
(filed 10/27/2008); The People of the State of
California v. Pacifica Trucks (filed 12/29/2009); The
People of the State Of California v.

Guasimal Trucking (12/29/2009)%

These cases were brought in Los Angeles County
Superior Court before release of The Big Rig by
California’s then-Attorney General, Jerry Brown,
against five port trucking companies operating at

Hernandez v. Gold Point Transportation,
Superior Court of the State of California,
Los Angeles County (Transferred March 9, 2012)%

Class-action lawsuit on behalf of plaintiff Nazario
Hernandez and all employees misclassified as
“Exempt” who occupied positions of “truck
drivers!” The case was originally filed in Orange
County and later transferred to Los Angeles
County.

Arellano v. Container Connection, Superior Court
of the State of California, Los Angeles County
(Filed February 7, 2013).5° Class-action lawsuit on
behalf of current and former drivers of Container
Connection of Southem California, Inc.

The plaintiff argues that Container Connection
willfully misclassified the truck drivers as
independent contractors. During 2012 and
January 2013, the United States Department

of Labor investigated and corroborated the
misclassification, but the complaint alleges that
the violation continues.

Talavera v. QTS, Laca Express, Winwin Logistics,
Imex Logistics, Calinex, B & G Transport, and Eric
and Susan Yoo, Superior Court of the State of
California, Los Angeles County (Filed February
22, 2013)%°

Class-action lawsuit alleges that the defendants
systematically misclassified their truck driver
employees as “independent contractors,”
imposing on them unilateral, unlawful contracts.
Through these contracts, the defendants extracted
from the drivers onerous weekly payments for
truck lease, insurance, and other business
expenses, with the specific intent of depriving
them of all employees’ rights and protections
guaranteed to them by law, and of maximizing
their own profits.
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Taylor et al v. Shippers Transport Express,
United States District Court Central District of CA
(Transferred from state court March 22, 2013)¢"

This is a class-action lawsuit against Shippers
Transport Express, Inc., for misclassifying its
truck drivers as independent contractors and
denying them wage and hour rights and
protection. The lawsuit includes all Shippers
drivers in California. On February 15, 2013, SSA
Marine was added as an additional defendant,
based on allegations that SSA and Shippers are
joint employers.

Estrada v. Ha