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National Employment Law Project’s
Second Chance Labor Project:

Working to reduce barriers to
employment for people with
criminal records.
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Increasing Use of Background Checks

s Commercially Prepared Background Checks

o 80% of large employers now conduct criminal background
checks.

o Private employers cannot usually access FBI or CADOJ rap sheets
unless specifically required/allowed by law.

= FBl Rap Sheets

o Federal laws requires background checks using FBI rap sheets
for millions of workers.

o In 2002, for the first time, the FBI conducted more fingerprint-
based background checks for civil purposes than for criminal
Investigations (5 million for employment purposes).

= California Department of Justice Rap Sheet

o State laws require criminal background checks on hundreds of
entry-level occupations (including schools, transportation,
private security and health care).

o State licensing agencies
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InstantCriminalChecks.com Order Form

Person You Are Investigating:
*First Marme: Middle Initial:

*Last Mame:

*=Required Information
Suffix f anyh:

| | | idr, Sl

Social Secarity Mumber:

*Drate of Birth:

| [Month]

A || [Day] * || [vear] V|

Please Select Statewide, 3-State or National Criminal Check:

Statewide Criminal Check $24.95
@}| California multi-county (CA) V| OR

wiew state descriptions

— Acled 2 acclitional states for ol $20 —
3-State Criminal Check $44.95

M| _Select 2nd State $20— w
7" | —Select 3rd State FREE—  »

National Criminal Check $59.95
) Mational Criminal Check

wiew national description
46 state national search plus Washington DC:
AL, Ak, AZ AR, CA GO, CT, DG, FL, GA, HI D, L, I, 14,
BS, K, LA, ME, MD, Wl B, S, MO, T, ME, MY, MH,
B, B Y, MG, WD, OH, Ok, OR, PARL SC, TR, TH,
LT, WA, T, WA WY W

All orders include afree national sex offender search, terrorist background report & mostwanted check.

Contact Information:

*E-Mail Address: |

Fhaone Mumber: |

Credit Card Information:

We Accept: | G S F65

*Hame: |

Enter name exactly as appears on wour card

*Type of Card: |[Se|ect One] V|

*™ard BKirmhbear |



Common Problems with Commercially
Prepared Background Checks

lnaccuracies: wrong grade of offense, failure to list disposition

of an arrest, or that a conviction was overturned on appeal

False positives: mismatched records of people with similar

names and birthdates

“Qver-reporting” information: with a disclaimer when

uncertain of a match

(ex: “There is a conviction with Mr. X’s name. This may or may not be your Mr.
X-ll)

Presenting information in misleading format: repeating

information on the same case in upper and lower courts, listing
all charges even though the majority of the charges (often the
most serious) were dropped
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‘Federal Fair Credit Reporting Act:

Restrictions on Commercially Prepared Background Checks

Reporting of Arrests: Private background

check companies cannot report arrests or
most other adverse information that Is
more than seven years old (unless the
report concerns employment of an
individual whose annual salary is $75,000 or
more). (15 U.S.C. § § 1681c(a)(2), 1681c(b)(3))

However, convictions can be reported
Indefinitely. (15 U.s.C. § 1681c(a)(5))
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‘Federal Fair Credit Reporting Act:
Employer Obligations

= Notice and Authorization Required: The employer requesting
the report must provide clear written notice and obtain
written authorization from the job applicant. (15 U.S.C. §
1681b(b)(2)(A))

= “Adverse Action” Procedure Required: If the employer plans
to take “adverse action (not hiring, firing) based on the
report, the employer must provide the applicant with a copy
of the report and a copy of the Federal Trade Commission
summary of Rights before the action is taken. This gives the
applicant the opportunity to clear up any inaccuracies in the
report.

= If the employer goes forward with the adverse action, it must
provide notice to the applicant about the adverse decision, the
contact information of the reporting agency, and the
applicant’s right to dispute the accuracy or completeness of the
report. (15 U.S.C. 8§ 1681b(b)(3), 1681m(a))
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California Consumer Protection Laws
Regarding Criminal Background Checks

Q

Under California law, commercially prepared
background checks cannot report:

Arrests: arrests not leading to a conviction (unless the
company has verified in the last 30 days that the arrest is
still open).

Convictions: convictions dating back more than 7 years

This does not apply to FBI & CADOJ rap sheets since they
are not commercially prepared

Copy of Report: Workers are entitled to a copy of
the report within three days of when it is provided

to the employer. (CA Investigative Consumer Reporting Agencies
Act, CA Civil Code § 1786)

National Employment Law Project
www.nelp.org



What California Employers Cannot Ask
About a Criminal Record

m Arrests that did not lead to convictions.

o Exceptions: law enforcement and certain drug arrests for

positions in healthcare facilities or pharmacies. (cal. Labor Code §
432.7(a))

= Arrests for which a diversion program was completed.
(Cal. Labor Code § 432.7(a); 2 CCR § 7287.4(d)(1)(C))

= Certain marijuana-related convictions, if the conviction
IS over two years old. (cal. Labor Code § 432.8)

s Misdemeanor convictions that have been dismissed
pursuant to Cal. Penal Code § 1203.4. (2 ccr § 7287.4(d)(1)(B))

= Any conviction that has been sealed or expundged
(e.g., juvenile records). (2 ccr s 7287.4d)(1)(@8))
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What California Employers Can Ask About a
Criminal Record

= There is no time limit on direct guestions
about convictions.

o An employer can ask: “Have you ever been
convicted of a felony?”

= Public employers and law enforcement can
request more information from applicants
than private employers.
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What Can California Employers Learn About
(1) Arrests and (2) Convictions?

Can the employer ask about Will it be reported on a Will it be on arap
it?* commercially prepared sheet from
background check?** FBI/ CA DOJ?
Arrest that did No No
not |e_a(_j to (unless for law enforcement position | (unless company has verified in last 30 Yes / Yes
conviction or certain drug arrests for some days that arrest is still open)

healthcare positions)

Conviction <7 Yes Yes Yes/ Yes
years old

Conviction >7 Yes No Yes/ Yes
years old

1203.4 No No Probably / Yes
dismissal for

misdemeanors

Successful No No Probably / Yes
diversion

program

* This does not include the over 200 occupations in California that require state licensing or certification.
** Remember, commercially prepared background checks are often inaccurate and report arrests and/or convictions they should not under CA law.
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\National Employment Law Project
Contact Information

Hotline for applicants denied
employment based on criminal record:

(510) 409-2427
Peggy Stevenson & Madeline Neighly

www.nelp.org
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