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Equal employment opportunity as a 
fundamental right was a historic gain of the 
20th-century movement for civil rights and 
human rights led by Black Southerners.

Yet, more than a half-century after passage of the Civil Rights 

Act of 1964, employment discrimination based on race remains 

a real obstacle to advancement in our nation.1 Racial (and other) 

discrimination and resulting disparities in job recruitment, interviews, 

hiring, and promotions remain significant in virtually all job  

categories and industries, but current data collection practices  

shroud discriminatory practices, particularly at the early stages of 

hiring. Bad data renders invisible the harm caused to Black, female, 

immigrant, and disabled applicants by disregarded applications, 

poorly evaluated resumes, and overlooked promotions. This report 

addresses prevailing legal, policy, enforcement, and market flaws that 

currently obstruct fair employment practices. It argues for expanded 

governmental oversight and the use of selective audits designed to 

incentivize employers to eliminate bias in their hiring processes. 

A large part of the problem is that under current practice workers 

have the burden of detecting and calling out racial discrimination that 

impacts them. Government agencies rarely intervene affirmatively 

to uncover and penalize inequitable hiring practices. But there is 

an underutilized tool—audit testing, also known as matched-pair 

testing—that can identify hiring discrimination, and potentially even 

target enforcement, more effectively. This paper argues that federal, 

state, and local agencies charged with combatting employment 

discrimination should be deploying this tool. Such audits, performed 

on a systematic basis, could be relatively easily and inexpensively 

administered in virtually every sector of U.S. economic activity. The 

need for more research, testing, and active government intervention  

to eliminate employment bias is real and long overdue. 

Photo top left: Martin Luther 
King, Jr. during the 1963 March 
on Washington for Jobs and 
Freedom, during which he 
delivered his historic “I Have  
Dream” speech, calling for civil 
and economic rights and an  
end to racism. 

Source: Wikipedia 

Photo top right: Fannie Lou 
Hamer, American Civil Rights 
Leader, at the Democratic 
National Convention, Atlantic 
City, NJ, August 1964. 

Source: Wikipedia 

Photo above: Bayard Rustin, 
Deputy Director (left) and 
Cleveland Robinson, Chairman  
of Administrative Committee 
(right), in front of 170 W. 130 St., 
1963 March on Washington. 

Source: Library of Congress 

https://en.wikipedia.org/wiki/Martin_Luther_King_Jr.#/media/File:Civil_Rights_March_on_Washington,_D.C._(Dr._Martin_Luther_King,_Jr._and_Mathew_Ahmann_in_a_crowd.)_-_NARA_-_542015_-_Restoration.jpg
https://en.wikipedia.org/wiki/Fannie_Lou_Hamer#/media/File:Fannie_Lou_Hamer_1964-08-22.jpg
https://www.loc.gov/pictures/resource/ppmsca.35538/
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Over the past two years,  
the COVID-19 pandemic has 
only exacerbated the inequities 
of structural racism and sexism 
deeply embedded in our  
labor markets. 

introduction

Black communities across the nation have 

been hit harder than most,2 both in health and 

economic position, because Black workers are 

disproportionately represented in front-line, 

essential jobs.3 Meanwhile, immigrants have often 

been left behind in the government’s relief efforts,4 

or worse, targeted as scapegoats.5 Workers with 

disabilities experienced high levels of layoffs due 

to the pandemic, and historically are rehired at 

a slow pace after economic disruptions.6 And as 

recent events show, it’s no surprise that Black and 

Brown communities—and often women 7—stand 

to lose again in the economic rebuilding effort 

ahead, further reinforcing the deep inequities. In 

the wake of COVID-19 and beyond, with Black 

unemployment that peaked in the double digits 

and a major subset of individuals facing persistent, 

long-term unemployment, these challenges will  

be compounded. 

Even before COVID-19, efforts to combat 

discrimination have been hindered by structural 

changes in the economy, including the increasing 

proportion of Black and Brown workers in 

temporary jobs.8 All too often, these changes 

(including shifting economic structures and 

workplace practices) are obscuring and making it 

harder to address longer-standing root causes of 

employment inequities through the enforcement  

of civil rights laws.9 

As we address the challenge of rebuilding 

a more equitable economic system, it 

is critical to tackle the role of persistent 

hiring discrimination in creating barriers 

to employment. For public agencies 

charged with enforcing antidiscrimination 

laws, responding to complaints is 

not enough. Hiring discrimination is 

particularly difficult to identify because 

those not hired often lack information 

about why they were not selected or who 

was selected instead. Since employers are 

unlikely to be held accountable for hiring 

discrimination, insufficient incentives exist 

for employers to prioritize identifying and 

removing discriminatory barriers in their 

hiring processes—even assuming they are 

willing to do so. 

One pillar of our response to these 

challenges should be to ensure the 

robust and proactive enforcement of civil 

rights laws already on the books. Under 

the Obama administration, the Equal 

Employment Opportunity Commission 

(EEOC) launched stronger systemic 

enforcement efforts,10 and the Labor 

Department’s Office of Federal Contract 

Compliance Programs (OFCCP) instituted 

new Active Case Enforcement procedures 



to investigate federal contractors under its 

jurisdiction.11

Looking ahead, public agencies should revisit  

Audit Testing as another tool to tackle 

longstanding challenges of addressing hiring 

discrimination.12 In audit testing in employment, 

two or more individuals who are carefully matched 

except for one key characteristic—race, gender, 

national origin, age, LGBTQ status, a disability, 

etc.—pursue the same position.13 Depending 

on the methodology of the test, they may seek 

employment through correspondence studies 

that rely on sending written résumés, by calling 

prospective employers about a job announcement, 

by directing trained applicants to participate in live 

interviews, or even by taking automated tests. The 

results—for example, who gets to the next stage 

in the application process and who does not, or 

simply how different applicants are treated—can 

be analyzed to assess discrimination based on the 

key characteristic, often a protected class under 

relevant laws. 

Findings from employment testing can provide 

powerful evidence to inform broader policymaking, 

and agencies should explore using audit testing 

to inform enforcement efforts. Federal, state, 

and local governments as well as researchers 

and public interest organizations can play a 

transformative role by using audit testing to bring 

patterns of hiring discrimination to light, forging 

new pathways of opportunity for the people 

who are most marginalized in our workforce. 

Moreover, if employers understand audit testing 

as a tool and its potential for enforcement, they 

may be more proactive in avoiding discrimination 

by implementing well-established anti-bias 

practices in their hiring processes. In other words, 

audit testing can change employers’ behavior, 

whether or not agencies ultimately target them for 

enforcement. Given this, we recommend that the

5

Why Audit Testing? 
Below we discuss several reasons 

why agencies should use audit 

testing to further their missions: 

research—investigating the 

extent of discrimination in various 

industries or occupations as a key 

building block in targeting education, 

outreach, and even enforcement 

program evaluation—assessing 

the effectiveness of an enforcement 

program 

education and deterrence—

sending the signal to employers 

(both those who are tested and those 

who hear about testing) about legal 

requirements and the importance of 

coming into compliance voluntarily 

monitoring—directly or via a 

contractor, tracking compliance with 

settlement agreements 

enforcement—in addition 

to the above, agencies should 

explore the use of audit testing to 

investigate specific targets, identify 

complainants or witnesses, and 

strengthen complaints pursued 

based upon other evidence, a 

common use of testing in the 

housing world 
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The vast body of research has documented that discrimination 
in many different aspects of life remains a reality for too many 
Americans, including Black people and other people of color, 
immigrants, Indigenous people, women, LGBTQ+ people, people 
with disabilities, and others. 

One recent study 14 of almost 3,500 diverse respondents across the nation found:

the problem: discrimination  
and occupational segregation

Almost one-in-five Asian Americans reported 

discriminatory police interactions

Percent of Black 

people interviewed 

who reported racial 

discrimination when 

they tried to rent or 

buy a home

45%

EEOC and OFCCP and state and local fair employment practices agencies (FEPAs) revisit the 

potential of deploying audit testing to identify discrimination, promote employment opportunities, 

and advance racial equity. 

In this paper, we briefly lay out the context of employment discrimination and occupational 

segregation in the United States today and the unique challenges of tackling hiring discrimination 

through civil rights enforcement. Next, we discuss the history of audit testing in support of fair 

housing, where the Department of Housing and Urban Development (HUD) has a long history of 

investment in this tool, as well as historical and contemporary uses of audit testing in identifying 

hiring discrimination, including mid-1990s pilot programs by the EEOC and OFCCP. We explain 

why this is an opportune time to revisit audit testing. Finally, we provide a brief overview of 

considerations applicable to designing audit testing programs in the public enforcement context. 
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These problems are more stark when it comes to employment. In the same study, more than half 

(56 percent) of Black Americans report experiencing discrimination in applying for jobs, as did  

33 percent of Latinx people and 27 percent of Asian Americans,15 31 percent of Native Americans 

and women, and one in five LGBTQ+ people.16 More still reported discrimination in terms of 

promotions and pay equity.17 The U.S. Department of Justice has found that even if job applications 

are available in accessible formats for workers with disabilities, they may not disclose their 

disability for fear that a potential employer will dismiss their application despite the prohibitions  

of the Americans with Disabilities Act.18

Black Latinx Asian 
Americans

Native 
Americans

Women LGBTQ+

56%

33%
27%

31% 31%

20%

Percent of  

people who report 

experiencing 

discrimination in 

applying for jobs:

This has been described as “racial division of labor,” “occupational crowding,” and “occupational 

segregation.” Decades of studies have demonstrated substantial, persistent pay disparities 

between White and Black men, regardless of educational level.20 Black women are hit even harder:  

a recent study suggests that 56 percent of Black women would need to change occupations in order 

to fully integrate the workforce.21 As a result, regardless of education level, Black women earn 60 

cents (or less) for every dollar that White men with an equivalent education receive.22 

Indeed, research on the “theory of ability misperception” has shown that many employers discount 

the skills or productivity of workers of color and women before they are hired.23 It is especially 

difficult to overcome that bias without having the opportunity to perform. Getting hired—getting a 

proverbial “foot in the door”—gives many of these workers their only opportunity to demonstrate 

their capabilities.24 Indeed, one study suggests that “returns to additional tenure for nonwhite 

employees will actually exceed that of white employees.”25 In other words, addressing hiring 

discrimination is not only necessary, but it can have outsized impacts for workers of color.26 

This reported discrimination 

plays out in statistical data 

on who gets which jobs. 

Economist Barbara Bergman 

published a pioneering paper 19 

in 1971 that described the 

results in this way: 

There are very few occupations from which Negroes have been 

completely excluded. But we may put the matter this way: An 

employer filling a particular vacancy is unlikely to consider filling 

it with a Negro unless the job in question is in one of a handful of 

occupations.”

 —economist barbara bergman
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Why do occupational segregation 
and racial wage and employment 
rate disparities, regardless of 
education, remain so persistent 
in our labor market, decades after 
the passage of the Civil Rights Act 
and the formal end of Jim Crow? 

Clearly those important steps could not in 

themselves erase the longstanding racialized caste 

system in the U.S.27 In recent years, the nation 

has had flashes of awareness of the longstanding 

devaluation of Black people by law enforcement.28 

It should be no surprise that our economy has 

devalued Black people as well. The same can be 

said for immigrants, Indigenous people, women, 

LGBTQ+ people, and people with physical and 

mental disabilities. Members of other marginalized 

groups too often face structural discrimination 

as well.29 Multiple forms of discrimination also 

intersect, for example, women who identify 

as Black can face some of the most virulent 

discrimination.30 Similarly, data shows that 

disability affects 1 out of every 4 Black people in 

the U.S., and that those with disabilities are twice 

as likely to live in poverty than White people with 

disabilities.31

Anti-discrimination laws must be enforced in 

order to be effective. A patchwork of federal, 

state, and local agencies currently have that role, 

in combination with private actors. The United 

States Equal Employment Opportunity Commission 

(EEOC) was created by Title VII of the Civil Rights 

Act of 1964,32 and the agency now enforces that 

law and several related ones.33 

a key driver: challenges in 
enforcing civil rights laws

Together, these laws prohibit employment 

discrimination on the basis of race, color, 

religion, sex, national origin, pregnancy, 

childbirth, disability, age, and genetic 

information, and provide a series of 

protections against retaliation.34 However, 

Congress has never provided the EEOC 

with sufficient resources to engage in 

enforcement actions against more than 

a fraction of the charges workers file 

with the agency, and in recent years, 

has further cut the EEOC’s budget in real 

dollars significantly.35 

Meanwhile, the Office of Federal Contract 

Compliance Programs (OFCCP) at the 

United States Department of Labor 

enforces a series of laws that prohibit 

discrimination by federal contractors. 

Executive Order 11246 itself—which has 

roots dating back to President Franklin 

Delano Roosevelt’s administration36— 



now forbids discrimination on the basis of 

race, color, religion, sex, sexual orientation, 

gender identity, or national origin by employers 

contracting with the U.S. government.37 That 

Executive Order delegates responsibility for 

administering and enforcing its requirements to the 

Secretary of Labor, and authorizes the Secretary to 

“adopt such rules and regulations and issue such 

orders as are deemed necessary and appropriate” 

to achieve the order’s purposes.38 OFCCP also 

enforces Section 503 of the Rehabilitation Act of 

1973,39 which prohibits federal contractors from 

discriminating in employment against individuals 

with disabilities, and the Vietnam Era Veterans’ 

Readjustment Assistance Act (VEVRAA),40 which 

prohibits discrimination against protected 

veterans. Each of these laws—11246, Section 503, 

and VEVRAA—also requires contractors to take 

affirmative action, though the specifics vary by 

law. Although OFCCP has powerful enforcement 

authority over the approximately 25,000 covered 

federal contractors and subcontractors that employ 

approximately 20 percent of the U.S. government 

workforce, it also has been chronically underfunded 

and able to conduct compliance evaluations of only 

a fraction of contractors each year. 

State and local governments around the nation 

have their own equal employment opportunity 

laws as well.41 Many of those laws establish or 

otherwise empower local agencies to investigate 

violations. 

But taken together, these laws are not effectively 

deterring violations, in part because of substantial 

enforcement hurdles. A big challenge is the 

incredibly limited enforcement resources allocated 

to civil rights enforcement agencies. The EEOC  

filed only 157 total cases in FY 2019, 87 of  

which covered Title VII claims.42 State and local 

anti-discrimination agencies are also woefully 

underfunded. A recent report by Danyelle Solomon,

9

Connor Maxwell, and Abril Castro 

describes that in the ten states with the 

highest percentage of Black residents, 

in 2015 more than $230 per resident 

was spent on state and local police, 

328 times more than these states spent 

enforcing anti-discrimination laws.43 

This is especially problematic because 

many state laws cover more employers or 

additional protected classes than federal 

laws.44 

To be sure, some of these laws—including 

Title VII and many state and local laws 

but not Executive Order 11246—allow for 

enforcement through private litigation 

as well. For example, a person may file a 

charge with the EEOC, and if the agency 

does not pursue its own litigation, it can 

provide a “Dismissal and Notice of Rights” 

or (after an attempted conciliation) a 

“Notice of Right to Sue,” either of which 

allows the complaining party to file suit 

within 90 days in federal court.45 In the 

12 months ending March 31, 2020, more 

than 1,413 private civil rights cases were 

filed in federal courts alone (though that 

total includes voting, housing, education, 

and non-employment ADA as well as 

employment cases).46 

However, Title VII cases are not easy  

to win for private plaintiffs, who on 

average win less often than plaintiffs  

in other types of civil lawsuits.47 

Nationally, 56 percent of all private-

sector non-union employees, including 59 

percent of Black workers and 57.6 percent 

of women workers, are subject to forced 

arbitration agreements as a condition of 

employment, denying them the ability to 

seek judicial relief of their claims.48 
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One study suggests that even when suits were 

heard, only 1 percent of the claims filed in court 

ever got to positive judgments, though many were 

doubtless settled on at least partially positive 

terms for the workers.49 The power imbalances in 

employment relationships contribute significantly 

to this problem.50 

The reality is that after more than half a century 

of Title VII protections, too many individuals still 

fall through the cracks. They may not be able to 

convince a government agency or private attorney 

to take on their claims, or they may simply decide 

that it is not worth risking the time, effort, and 

threat of retaliation to pursue their claims.51 

Studies suggest that victims of discrimination are 

unlikely to report it.52 Many may not even know 

that they have claims. It is incredibly difficult for 

individual job applicants to know if they have a 

claim for hiring discrimination.53 Most have no 

way of knowing the overall hiring pool nor who 

is ultimately given the job or their comparative 

qualifications. In practice, unless an employer 

says something to the applicant in the hiring 

process that directly relates their membership in 

a protected class to the decision not to hire them, 

or an applicant knows a current employee who 

provides information about why the applicant was 

not hired, it is difficult for an applicant to have 

sufficient information to support a discrimination 

claim.54 So most hiring discrimination remains 

unidentified.

Simply put, employers are unlikely to get caught 

discriminating in hiring, which makes complaint-

driven enforcement a weak deterrent against  

hiring violations.55 This is why it is important that 

government enforcement agencies move beyond 

individual complaints and pursue more proactive 

enforcement in order to encourage compliance.56 

As the EEOC has explained:57

Because most employers do not overtly 

express discrimination during the 

selection process, most applicants are 

unaware when they have been denied 

hire because of discrimination. Through 

its investigations, EEOC is uniquely 

situated to identify systemic hiring and 

recruitment issues and to address and 

remedy potentially discriminatory hiring 

practices in conciliations and lawsuits.”

—the u.s. equal employment 
opportunity commission

If government agencies regularly 

undertake efforts to identify 

discrimination—even when workers do 

not file complaints—employers will have 

greater incentives to eliminate hiring 

discrimination. 

In fact, the EEOC sought to pursue more 

systemic enforcement in both the George 

W. Bush and Obama administrations.58 

Unfortunately, the Trump administration’s 

EEOC appointees severely undermined 

data collection, systematically 

undermining the agency’s enforcement 

efforts.59 Many of these directives were 

rescinded by the Biden administration, but 

the lack of information during that gap 

will impact workers and hamper systemic 

data analysis.60 

On the other hand, OFCCP by its very 

nature pursues systemic enforcement 

rather than individual enforcement. 

Although the agency receives and 

pursures individual complaints, it refers 
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“allegations of discrimination of an individual nature on a Title VII basis” to the EEOC for 

resolution.61 But the core of OFCCP’s enforcement program involves several types of periodic 

audits of establishments with federal contracts, none of which requires the filing of a complaint.62 

In practice, OFCCP’s investigations range from “desk audits” (asking contractors to submit 

documentation) to “onsite” reviews (which involve a more thorough analysis of personnel files or 

other records).63 In more progressive administrations, OFCCP has tried to use its resources even 

more strategically. In the Obama administration, OFCCP launched “Active Case Enforcement” 

procedures, which focused on conducting more thorough evaluations of fewer contractors.64 But  

the Trump administration abandoned those efforts, and it remains to be seen if under President 

Biden the OFCCP will return to the practice.65 

Given the government’s limited 
resources it is important to explore 
the most effective ways to identify 
and address discrimination. 

revisiting audit testing  
to promote systemic change

“testers” may be live humans or 

computer-generated résumés, live testing 

may be by phone/video or in-person, and 

they may use their own identities or be 

assigned back-stories. Regardless of the 

methodology and testers’ motivations, 

live testers require rigorous training to 

be able to report objectively about their 

experiences, but live testing brings back 

richer information.67 

That is why we urge enforcement agencies to 

explore audit testing as a key tool for focusing 

proactive enforcement resources and promoting 

systemic changes in hiring practices. 

The History of Audit Testing 

Matched-pair testing—also called auditing—

involves setting up a real-world experiment to 

identify evidence of discrimination for use in 

research, advocacy, and enforcement. In general, 

the methodology involves choosing two (and often 

more) individuals who are similar except for the 

one factor being tested—race, ethnicity, gender, etc. 

Both are sent to apply for the same job (or home, 

etc.), using the same script and similar credentials, 

and recording the treatment and/or services they 

receive.66 Depending on the particular study, 
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Audit Testing for Housing 
Discrimination Research and 
Enforcement 

For decades, audit testing has been used in the  

fair housing context for research, advocacy, and 

even enforcement. While housing testing has 

been funded routinely by the federal government, 

private researchers, advocates, and activists have 

been key allies in making testing work to measure 

discrimination.

In 1979, the Department of Housing and Urban 

Development (HUD) published one of the earliest 

studies using matched-pair testing to measure 

housing discrimination.68 That study—which 

rigorously outlined its methodology and the 

training that testers received—found that more 

than a decade after the passage of the Fair 

Housing Act, 27 percent of Black renters nationwide 

in at least one interaction faced discrimination 

in “housing availability,” (whether a particular 

home was volunteered to a Black family), while 15 

percent of Black homebuyers found the same.69 

Since the effect was cumulative, visiting 

more realtors potentially compounded the 

discrimination. The study further broke 

down its results across 40 metropolitan 

areas nationwide. All told, it showed 

that Black families were at a significant 

disadvantage when it came to securing 

housing. 

In the decades that followed, audit 

testing has been extensively used to 

measure a wide variety of discrimination 

in rental housing and home buying. 

Some groundbreaking studies have been 

supported by philanthropy, a key partner 

in these efforts,70 but HUD has set aside 

federal resources as well to sponsor many 

important studies documenting the scope 

of housing discrimination.71 

Indeed, HUD has commissioned a series  

of national housing market studies 

roughly every 10 years since the late 

1970s, using matched-pair testing to 

estimate the incidence of discrimination 

in the national housing market.72 In 

addition, HUD deploys general research 

and evaluation funds to support testing 

programs. In recent years, HUD has 

appropriated between $14 and $17 million 

each year for research, evaluations, and 

demonstrations.73 

HUD has also long supported fair housing 

testing that goes beyond research 

and evaluation to include fair housing 

enforcement. In 1982, the Supreme Court 

issued a landmark ruling in Havens Realty 
v. Coleman, which held that fair housing 

testers had suffered sufficient “injury” to 

maintain a claim for relief under the Fair 

Housing Act.74 

27% 15%

black renters black homebuyers

discrimination in housing availability

Percent of Black renters and/or homebuyers nationwide 
that faced discrimination in at least one interaction in 
1979 HUD study.
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Subsequently, the 1988 Amendments to the Fair Housing Act created a Fair Housing Initiatives 

Program, through which HUD may issue grants to nonprofit organizations that are working 

to prevent or eliminate housing discrimination or enforce the Fair Housing Act.75 This program 

provides significant resources to fair housing organizations and other nonprofit advocacy groups to 

“assist people who believe they have been victims of housing discrimination,” including by “sending 

‘testers’ to properties suspected of practicing housing discrimination.” 76 In recent years, the Fair 

Housing Initiatives Program has received $39.6–$45 million annually to support a variety of fair 

housing initiatives, including the Private Enforcement Initiative.77 

The Department of Justice’s Civil Rights Division established its own Fair Housing Testing Program 

in 1991 to bring suits on behalf of the United States whenever it identified unlawful discrimination 

based on race, national origin, disability, or familial status.78 This program has used various 

methods of conducting tests, including (non-attorney) DOJ employee volunteers, contracts with 

individuals, and contracts with private fair housing organizations. The Civil Rights Division reports 

that it has filed 111 “pattern and practice testing cases with evidence directly generated from 

the Fair Housing Testing Program,” most of which were based on units that were not offered to 

members of one group but were offered to another, or were offered on differing terms. In all, the 

Civil Rights Division reports recovering $13.7 million in damages and civil penalties for the 105 

cases resolved thus far. 

Audit Testing for Employment 
Discrimination Research and 
Private Enforcement 

While audit testing in the employment context 

does not have the same history of federal support, 

it has long been established as an effective 

instrument for identifying discrimination in hiring. 

Researchers and advocates have effectively used 

testing to measure discrimination facing many 

subgroups. 

Almost 30 years ago, researchers at the Urban 

Institute conducted two early pilot studies of 

employment practices using matched-pair 

testing.79 Both studies tested for discrimination 

against “young men seeking entry-level jobs—a 

critical part of the market from the perspective of 

the career opportunities of minority males.”80
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The studies involving live testers showed that 

employers simply turned away Black applicants 

(in Chicago and DC) about 20 percent of the time 

versus 7 percent for White testers, and did the 

same for Hispanic applicants (in Chicago and 

San Diego) about 31  percent of the time versus 

11 percent for White testers.81 A full 36 percent 

of young Black men encountered opportunity-

diminishing treatment, for example, having 

trouble obtaining an application, having to wait 

longer before being interviewed, or being offered 

a different (and inferior) position than their audit 

partners.82 

Since then, sociologists, economists, and other 

social scientists have found field experiments 

like audit testing to be a key tool for measuring 

employment discrimination.83 A more recent 

study by the late Devah Pager and Bruce Western 

underscores the importance of testing.84 In 

their 2012 paper describing two sets of in-

person tests in Milwaukee and New York City 

respectively, Pager and Western showed why 

hiring discrimination is so hard to identify without 

testing. In both cities, young men between 21 

and 24 years of age were chosen and matched 

based on their work and educational experience, 

neighborhood of residence, appearance, verbal 

skills, and interaction styles. Their methodologies 

differed somewhat from that point, with Black and 

White testers in Milwaukee applying to separate 

employers, and Black, White, and Latinx testers in 

New York City applying to the same employers. 

The study found that White applicants in 

Milwaukee received a callback or offer in 34 percent 

of cases, while equally qualified Black applicants 

received a callback or offer just 14 percent of the 

time. In New York City, White applicants received 

callbacks or offers 31 percent of the time, versus 

25 percent for Latinx applicants and 15 percent for 

Black applicants. Interestingly, the testers involved 

were rarely able to identify when they faced 

discrimination in any given interaction, 

underscoring how difficult it is to identify 

hiring discrimination, and suggesting that 

individuals may be likely to underestimate 

the presence of discrimination in their own 

lives even if they recognize its presence 

more broadly. 

Audit Testing in Action 
Over the years, a number of other 

researchers have used audit testing 

in cutting-edge studies documenting 

different examples of employment 

discrimination, for example: 

racially identifiable names—

Marianne Bertrand and Sendhil 

Mullainathan conducted a study, 

published in 2000, sending résumés 

to help-wanted ads in Chicago and 

Boston newspapers, measuring the 

interview callbacks for each résumé 

sent.85 

They carefully matched four résumés 

for each job: two with “very White-

sounding names (such as Emily 

Walsh or Greg Baker)” and two with 

“very African-American-sounding 

names (such as Lakisha Washington 

or Jamal Jones);” and they produced 

so-called “higher quality” résumés 

(with more labor market experience 

and fewer résumé gaps, an email 

(continues next page)
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address, and other skills or degrees) and “lower-

quality” résumés, assigning one “African-

American-sounding” and one “White-sounding” 

name to each.86 After sending nearly 5,000 

résumés to respond to 1,300 employment ads 

in sales, administrative support, clerical, and 

customer service categories, covering jobs from 

cashiers to clerical and sales positions. The study 

found that applicants with White-sounding names 

had to send about 10 résumés to get a callback, 

while applicants with African-American-sounding 

names needed to send 15 résumés to get a 

callback. They quantified a White-sounding name 

to be equivalent to about 8 years of experience.  

In addition, while White-sounding names with 

higher quality experience got 30 percent more 

callbacks than White-sounding names with lower 

quality experience, the gap was smaller for  

African-Americans. 

criminal records—In 2003, Pager published 

a groundbreaking study exploring how criminal 

background information is used to make hiring 

decisions and how criminal background intersects 

with race.87 Pager again paired four testers—two 

Black, two White, one of each with a criminal 

conviction (felony drug possession with intent 

to distribute, carrying an 18-month sentence).88 

In general, testers reported favorable treatment 

until they informed the employers of their records 

(though some employers treated criminal histories 

as a plus and a sign of a potential hard worker).89 

Ultimately, White applicants with criminal records 

received callbacks in 17 percent of cases versus 

those without in 34 percent of cases—a 50 percent 

difference.90 Black applicants with criminal records 

received callbacks in 5 percent of tests, while 

those without records got callbacks in 14 percent 

of cases.91 In other words, White applicants with 

records received more frequent callbacks than 

Black applicants without. Pager found that the 

negative impact of a criminal record is greater for 

Black applicants, even while more 

White applicants are affected in terms 

of absolute numbers.92 Pager’s work is 

widely credited as a crucial building block 

of the “Ban the Box” movement to remove 

criminal background check boxes from  

job applications.93 

workers with disabilities—In a 

Norwegian study, researchers submitted 

1,200 fictitious applications for 600 job 

openings, some disclosing disability 

status with all other characteristics 

remaining constant. They found that 

disability disclosure reduced the 

probability of securing an interview by  

48 percent.94

temporary work—In a forthcoming 

paper, two of the nation’s foremost 

testing experts, economist Marc Bendick, 

Jr., and the Equal Rights Center’s Elias 

Cohn, will report on the results of a new 

study of temporary manufacturing jobs in 

Chicago. Their study will show evidence 

of discrimination and job segregation 

favoring Latinx workers over African-

Americans in these jobs.95

When aggregated, these experiments 

are even more instructive. For example, 

a recent meta-analysis by Lincoln 

Quillian, Pager, Ole Hexel, and Arnfinn H. 

Midbøen reviewed 28 testing experiments 

since 1989, finding no change in racial 

discrimination in hiring over time.96 This 

result underscores the continuing need for 

interventions to address discrimination  

in hiring. 
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Given the effectiveness of 
audit testing and its long use 
in fair housing enforcement, it 
is striking that this tool is not 
being used more often by public 
agencies charged with enforcing 
employment discrimination laws. 

agency use of audit testing

Employment Council of Greater 

Washington [now the Equal Rights Center] 

and the Legal Assistance Foundation of 

Chicago [now Legal Aid Chicago].98 Media 

reports suggest that the total budget for 

the two contracts was only $200,000.99 

The agency conducted little public 

analysis of the program afterwards. From 

interviews with EEOC leaders and staff at 

the time, we understand that the EEOC 

provided data to help focus these tests, 

but the pilot faced numerous challenges 

in implementation that made its utility 

limited.100 Audit testing can be expensive, 

and doing it properly takes time. 

In this section, we explore pilot audit testing 

programs that the EEOC and OFCCP, respectively, 

launched in the mid-1990s. We also discuss why 

testing could be an important tool in opening up 

today’s labor market as the nation rebuilds from 

the devastating (and racially unequal) impacts of 

the COVID-19 pandemic. 

The History of Federal  
Agencies Deploying Testing 

While audit testing in employment has not had 

the same history of sustained federal support as 

fair housing testing, both the EEOC and OFCCP did 

launch pilot trials of audit testing in the mid-1990s, 

each with different goals. This section recounts the 

design and implementation of those pilots.

After releasing its original guidance on tester 

standing in the first Bush administration, and 

updating it in the Clinton administration, the 

EEOC launched its own testing pilot project in 

1997 with the stated goal of “study[ing] the 

use of employment ‘testers’ to detect hiring 

discrimination”97 and, potentially, to better focus 

enforcement. The agency entered into contracts 

with two nonprofit organizations, the Fair 
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The agency did not provide the time or resources to do the sort of robust testing that would lead 

to helpful results. Moreover, the testing project soon raised substantial political concerns. The 

then-Chairman of the House Education and Workforce Committee’s Employer-Employee Relations 

subcommittee attacked testing at the beginning of a 1994 oversight hearing in relation to a request 

for an increase in the agency’s budget.101 Then-Speaker Newt Gingrich himself appeared at the 

same hearing, raising questions about the EEOC’s testing program, though doing so on the grounds 

that he supported additional resources for complainants.102 

The EEOC subsequently revisited testing under then-Chair Naomi Earp’s Republican majority, 

laying out a road map to “[e]xplore the use of matched-pair testing” in the 2007 E-RACE report.103 

The agency pledged to consider both “whether and how the Commission should use matched-pair 

testing to combat barriers to employment, including its use in assessing compliance with consent 

decrees and most effectively working in coordination with FEPAs or other partners.” 104 To our 

knowledge, the EEOC has not seriously entertained a testing program since then. 

Public Agency Authority to Deploy Testing 
Both the EEOC and OFCCP have sufficient legal authority to deploy testing as a tool to support  

their missions. Indeed, both of these agencies have previously done so in their mid-1990s pilots. 

The EEOC’s longstanding guidance, described above, indicates that it could even bring charges 

based on discrimination uncovered by testers, regardless of who funded the testing. For example, 

testers in outside studies—funded by philanthropy or otherwise—can unambiguously file charges 

with the EEOC and seek to enforce their claims under Title VII. The EEOC then has to consider the 

facts and circumstances of an individual charge when deciding whether to dedicate resources 

toward pursuing it.

At least one law professor, Michael J. Yelnosky, has questioned whether the EEOC has the authority 

to conduct or support audit testing itself.105 He cites a provision of Title VII limiting the EEOC to  

examining only evidence related to “the charge under investigation,” 106 and distinguishes the  

agency’s Title VII enforcement authority from its authority under the Age Discrimination in  

Employment Act or even the authority of other agencies like the Occupational Safety and Health 

Administration.107 Yelnosky calls for an amendment to Title VII specifically authorizing the EEOC to 

use audit testing.108 

Although the vast majority of EEOC resources are devoted retroactively to resolving individual 

charges of discrimination, the agency has substantial authority to take proactive action. 

(continues next page)
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In particular, the agency can pursue Commissioner’s Charges (under Title VII of the Americans with 

Disabilities Act, and the Genetic Information Nondiscrimination Act) and Directed Investigations 

(under the Age Discrimination in Employment Act, and the Equal Pay Act).109 These mechanisms 

“allow EEOC to investigate the full spectrum of potential violations when the agency learns of a 

problem or there is reason to believe that discrimination may be more widespread or of a different 

nature than an individual charge alleges.” 110 As another professor, Leroy D. Clark, responded to 

Yelnosky contemporaneously, Title VII also expressly provides that the EEOC may “cooperate with 

and, with their consent, utilize regional, State, local, and other agencies, both public and private, 

and individuals” – a strikingly broad grant of authority that does not, on its face, carve out testing 

collaborations.111 

Given that, the EEOC could certainly explore using audits to help bring claims against employers 

where applicants themselves cannot show discrimination, or to focus the agency’s enforcement 

resources more broadly toward particular industries or geographies. In doing so, the agency 

could fund audit testing using congressional appropriations meant to support their systemic 

investigation efforts. 

OFCCP likewise has broad authority to investigate violations of its executive order, including “the 

employment practices of any Government contractor or subcontractor… conducted in accordance 

with the procedures established by the Secretary of Labor.” 112 The agency has an established 

process to decide which contractors to review.113 The agency generally publishes a (public) 

Corporate Scheduling Announcement List providing 2,500–5,000 establishments with at least 45 

days advance notice that they will be receiving a compliance review, and encouraging them to 

take advantage of OFCCP’s compliance assistance program.114 That list is compiled using a neutral 

scheduling methodology that the agency publishes as well.115 OFCCP uses the same employer 

data disclosures that the EEOC uses, but then applies certain practical considerations, for example, 

balancing reviews across OFCCP district offices (no more than three affirmative action plan reviews 

per office) and employers (no more than 15 establishments of any parent company nationwide and 

no more than five establishments of any company per OFCCP district). 

This methodology allows OFCCP to focus additional resources on industries that have high rates 

of violations. In fact, at the recommendation of the Government Accountability Office (GAO), the 

OFCCP scheduling process also focuses a third of its scheduling list on industries “that OFCCP 

determined as having the highest rates of discrimination findings.” 116 OFCCP could use funds 

appropriated for its enforcement program to pursue audit testing to help determine where to direct 

its limited resources.

To be sure, OFCCP generally does not pursue individual claims of discrimination. But the agency 

does have the authority to “investigate complaints by employees or prospective employees of a 

government contractor or subcontractor which allege discrimination contrary to the contractual 

provisions specified” in the Order.117 Applying the principles of the EEOC’s guidance on testing, 

(continues next page)



19

testers are essentially prospective employees of a government contractor, whose complaints 

OFCCP could investigate.118 

Finally, because EEOC and OFCCP could pursue employment testing to support their missions, the 

agencies could enter into contracts with outside entities to conduct testing to help accomplish 

their goals. Indeed, each of these agencies did just that in previous pilots, subject to all appropriate 

federal contracting rules. 

OFCCP launched its own testing pilot around the 

same time.119 According to an evaluation study 

that it commissioned, the agency’s pilot likewise 

involved contracting with an outside nonprofit 

organization that “has developed an effective 

testing methodology which has been used in over 

2,000 tests.” 120 The pilot project was designed to 

answer three questions: 

 1 |  Is it feasible to test employers with  

  government contracts for employment  

  discrimination? 

 2 |  What can the results of a testing project  

  indicate about an employer? 

 3 |  Will testing enhance OFCCP’s ability to  

  identify employers that discriminate in  

  hiring? 121 

OFCCP asked the nonprofit to look at contractors 

in banking, financial services, transportation, and 

delivery, focusing on identifying discrimination in 

entry-level, low-skill jobs that may have relatively 

high wages (transportation and delivery) or career 

growth potential (banking and finance).122 The 

nonprofit then hired matched pairs of testers and 

trained them over “several days of developing 

biographies, drafting, résumés, conducting mock 

interviews and field testing,” as well as meeting 

with experienced workers from those industries.

OFCCP Report Findings 
The summary report found that 

the testing was “useful” despite 

the small sample size.123 Beyond 

the top-line, mixed responses, the 

report noted other evidence of 

discrimination, such as:

hiring disparities—In at least one 

test, a White tester was interviewed, 

offered the job, and declined, while 

his Black paired tester was never 

contacted (before or after the White 

tester declined). 

referrals—In multiple tests, White 

testers were given access to other 

vacancies, while Black testers were 

not. 

steering—In one test, the White 

testers were tracked toward an 

upwardly mobile job, while the 

matched Black tester was considered 

for a part-time position, and then 

never contacted again. In another  

set of two tests, each involving the 

same bank, the White tester was 

(continues next page)
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interviewed and steered toward a 

branch in a White area both times; 

the first Black tester was interviewed 

and steered toward a branch in a 

predominantly Black neighborhood, 

and the second was never contacted. 

interviews—In one test, Black 

testers were turned away because 

the job was not available, while 

White testers were engaged 

about part-time opportunities. In 

another test, the Black tester had a 

15-minute interview, compared to 

two hours and ten minutes for the 

White tester.124 

The OFCCP will be able to use the results of such a program to help place contractors into 

three distinct classifications: 1) employers who have hiring practices that comply with 

the regulations of Executive Order 11246; 2) employers with hiring practices that warrant 

further investigation; 3) and employers that have discriminatory hiring practices that 

may warrant enforcement action. Moreover, the data gathered from conducting a testing 

program will allow OFCCP to determine what practices and policies of an employer’s hiring 

process require modification, thus aiding in the provision of technical assistance to that 

employer and others.

The pilot’s findings demonstrate that testing will enable OFCCP to identify employers that 

may treat applicants differently based on factors such as race, national origin or gender. 

A well-designed testing program can produce detailed information that would otherwise 

not be available. Moreover, this data can be used to target limited agency resources so 

that additional compliance mechanisms can be used more effectively. OFCCP’s access to 

information regarding contractors from complaints, compliance reviews, and mandatory 

annual data collection forms (known as EEO-1s) will be instrumental here. If OFCCP wants 

to take enforcement action against an employer, testing will provide meaningful empirical 

information to serve as the basis for such action. It can also serve to support decisions not 

to take enforcement action.125 

The summary report found that testing was 

promising, including that: 

OFCCP doubtless took note of congressional opposition to the EEOC testing program, and the 

agency ultimately launched no regular testing program of its own.
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NYC Commission on Human Rights Testing Program 
New York City passed a law in 2015 authorizing the New York City Commission on Human Rights 

(NYCCHR), the agency charged with enforcing the city’s Human Rights Law, to establish an 

employment discrimination testing program to investigate local employers, labor organizations, 

and employment agencies.126 Live-tester auditing in employment represents only a portion of the 

overall testing program, which also conducts online and telephone testing, not to mention testing 

involving housing and public accommodations. Over the years, NYCCHR has used its overall testing 

program to decide where to initiate its own proactive complaints “without relying on individual 

complainants who may be hesitant to come forward and report such violations.” 127 

While the law requires the Commission to conduct at least five live-tester audit investigations, 

the agency routinely conducts more than that. The scope of the resource-intensive audit-testing 

program is nonetheless limited by the available staff—a total of 5 testers at any given time, each 

limited to 20 hours per week.128 In 2016, the Commission conducted a total of 16 audit tests in 

employment, four concerning gender and 12 involving race.129 The regulated community took 

notice, with management-side employment lawyers counseling clients to be aware of the increased 

enforcement.130 
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Revisiting Audit Testing Now to 
Advance Equity in Hiring 

There are many reasons for federal agencies 

charged with addressing employment 

discrimination to revisit audit testing as a tool of 

enforcement today. Especially in the wake of the 

COVID-19 crisis, a deeply unequal recovery for 

people of color seems likely for the foreseeable 

future,131 and the “last hired, first fired” problem 

has a significant impact.132 

Even aside from the pandemic, audit testing 

is an important tool for uncovering hidden 

discrimination and focusing proactive enforcement, 

which can in turn have a substantial impact on 

the economy. Hiring is the singular gateway to 

economic opportunity in our society, and hiring 

discrimination has cascading effects on economic 

equity. But hiring discrimination is especially hard

to identify and remedy from the 

perspective of a job applicant.133 Proactive 

enforcement can provide a key incentive 

to encourage employers to improve 

the hiring process and create more 

opportunities for categories of workers 

who are too often marginalized in 

particular occupations or industries. 

Audit testing is also an opportunity 

to center equity in the enforcement of 

civil rights laws by focusing additional 

resources on discrimination against the 

most marginalized subgroups in our 

society.134 This may involve different 

groups depending on the industries, 

occupations, and geographies involved.

Past Calls for Audit Testing 
This report follows a long history of scholars calling for additional use of audit testing by 

government agencies to target employment discrimination. As early as 1990, the Urban Institute’s 

then-president William Gorham put it this way: 

Discrimination against race, ethnicity, or gender is illegal in this country, just as not paying  

income taxes is illegal. But while the Internal Revenue Service has a carefully drawn, systematic 

strategy for enforcing the tax code, to date there is no comparable strategy to enforce the laws 

against discrimination, despite their importance. Auditing the behavior of employers, real  

estate agents, and bankers for evidence of discrimination in hiring, housing, and credit lending  

could be an essential part of such a strategy.” 135 

(continues next page)
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In that same volume, the Urban Institute’s Fix, Galster, and Struyk suggested that DOJ or the EEOC 

“might consider using random or targeted testing to determine which employers are inadvertently 

discriminating on the basis of national origin or alienage in response to the 1986 Immigration 

Reform and Control Act.” 136 Roderic V.O. Boggs, Joseph M. Sellers, and Marc Bendick, Jr., wrote  

a comprehensive essay on the use of testing in civil rights enforcement, including methodological 

considerations, around the same.137 In that essay, they emphasized the need for both the federal 

government and philanthropy to provide more resources to support audit testing in employment.138 

In the late 1990s, Marc Bendick, Jr., published a thoughtful paper on the role that audit testing can 

play in improving agency enforcement of civil rights laws.139 He explained how “[c]ombining testing 

and non-testing information represents one way to incorporate testing into a broader strategy for 

EEO enforcement.” 140 For one thing, he explained how testers could substitute for complainants to 

help agencies pursue enforcement in industries where they know systemic discrimination exists 

but no workers have come forward.141 Bendick reiterated a call for EEOC to pursue more strategic 

enforcement efforts in 2012 testimony on the Commission’s strategic enforcement plan.142 

Former EEOC Chair Paul Igasaki encouraged the EEOC to further explore the use of testers in 

employment cases in a 2001 law review article recounting his tenure on the Commission, including 

for the 1997 pilot program.143 

In the waning days of the George W. Bush administration, the EEOC launched its E-RACE Initiative, 

which was “designed to improve EEOC’s efforts to ensure workplaces are free of race and color 

discrimination.” 144 One of the key strategies of this effort was to “convene an internal work group 

to explore and assess whether and how the Commission should use audit testing to combat 

barriers to employment, including its use in assessing compliance with consent decrees and most 

effectively working in coordination with [Fair Employment Practices Agencies] or other partners.” 145 

And in 2019, Hamilton and Neighly called for a “substantial increase in resources [for the EEOC] to 

conduct employment audits to discover—and prosecute—racial discrimination.” 146 
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Any federal, state, or local 
government agency that seeks 
to use audit testing to help 
identify hiring discrimination has 
to consider a number of design 
questions for its program. 

considerations for designing 
an audit testing program to 
identify hiring discrimination

 4 |  to investigate specific targets  

  to corroborate or dispel allegations  

  of discrimination (usually combined  

  with other investigation  

  techniques);150 

 5 |  to identify complainants or  

  witnesses who can file charges  

  or testify in particular enforcement  

  actions;151 

 6 |  to augment monitoring in  

  settlement agreements or consent  

  decrees; 

 7 |  to incentivize firms to take  

  affirmative action to eradicate  

  discrimination in their hiring  

  processes.152 

As a first step, agencies should strongly consider 

partnering with academic and other experts who 

have substantial experience in audit testing, 

including its promise and limitations.147 In 

this section, we briefly lay out some other key 

considerations in designing audit testing programs. 

Purpose of Audit Testing 
It is most important to be clear from the start 

about the purpose of any testing program. An 

agency could use audit testing with any one or  

a combination of the following goals: 

 1 |  to provide background research on the  

  prevalence or characteristics of  

  discrimination in order, for example, to  

  issue reports or support a legislative  

  reform;148 

 2 |  for program evaluation on the effectiveness  

  of their overall enforcement program; 

 3 |  to help the agency decide how to target  

  their proactive enforcement resources, for  

  example, in certain industries or  

  geographical areas; 149 
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The purpose or purposes will have a substantial 

impact on the design of the testing program,153 not 

to mention potentially different costs. For example, 

testing to identify potential complainants or 

witnesses may require testers who are articulate  

in describing their experiences, who will agree 

to keep in touch for a longer period of time, and 

who have no issues in their background that 

could damage their credibility in an enforcement 

action.154 Indeed, Boggs, Sellers, and Bendick 

call this sort of enforcement-related testing a 

“methodological first cousin” to other forms 

of testing, and even suggest that would-be 

complainants from the protected class be given 

a slight “edge” in order to heighten the inference 

of discrimination.155 However, if an agency is 

simply testing to identify areas for additional 

proactive enforcement—including where to perform 

a more systemic investigation—they need not 

be concerned whether individual testers can 

withstand cross examination, just that they  

are reliable reporters. 

Sometimes audit testing has hybrid goals. For 

example, an audit test for purposes of program 

evaluation may suggest new target industries 

for a particular enforcement agency. Testing for 

purposes of background research may suggest 

targets for follow-up investigations using non-

testing methods. 

Audit testing can have spillover effects as well. 

Media reports of an agency conducting tests can 

encourage employers to come into compliance 

with the law. A recent study suggests that 

communications around enforcement can have 

significant effects on compliance, with one press 

release accomplishing the same amount of 

deterrence as 210 additional inspections.156 

Form of Discrimination 
Depending on the laws it is trying to 

enforce, an agency must of course define 

for which protected class it is testing. 

Testing for more than one protected class, 

for example, testing for discrimination 

involving both race and gender, requires 

running multiple audit tests. 

Hiring Stage 
It is also important to determine the 

stage of the hiring process for which 

the agency seeks to test. To test for 

hiring discrimination in initial screening, 

deploying large numbers of carefully 

crafted resumes for correspondence 

testing and judging based on which 

resumes receive calls back is much more 

efficient  than using in-person testers.157  

It is worth mentioning that 

correspondence studies necessarily rely  

on proxies for protected classes (for 

example, using “Black-sounding” names 

to signal race), which leads to some 

additional uncertainty. 

Agencies testing for hiring discrimination 

at the interview stage will need live 

testers, whether by phone (or video) or in 

person. Any sustained shift to telephone- 

or video-based interviews post-pandemic 

may make this sort of interview testing 

easier as well. There are other pros 

and cons to live testers.158 On the one 

hand, live testers require more time and 

resources to recruit and train. Depending 

on the testing design, live testers must 

get past the résumé stage to an interview 

stage in order to conduct the test, so it is 

difficult and expensive to conduct enough 
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live tests to build a strong quantitative case. On 

the other hand, properly trained, testers can record 

detailed observations that refine or expand the 

scope of employment practices tested, for example, 

by noting the relative lengths of their interviews 

or if they were told of other openings; and they 

may even be able pinpoint individuals making 

discriminatory decisions. 

Choosing the Sample 
Agencies can make use of publicly available and 

confidential data (including past enforcement data) 

to inform their audit tests, depending on what they 

want to learn about employers in a certain industry 

or locality. Federal civil rights law has long required 

larger companies (with 100 or more employees) 

and certain federal contractors (with 50 or more 

employees and $50,000 or more in federal grants) 

to report annually the total number of employees 

in each of a small and rigid number of racial, ethnic, 

and (binary) gender categories.159 These “EEO-

01” reports (also known as Standard Form 100) 

have been used by the EEOC and OFCCP since 

1966.160 In addition, agencies can turn to external 

information—including publicly available data 

compiled by online employer review platforms like 

Indeed and Glassdoor and even worker advocacy 

groups—to refine their samples. Finally, if they  

are targeting firm-level violations, agencies can 

stage tests so as to avoid detection, for example  

by targeting geographically dispersed offices of  

the same firm. 

Conducting the Test 
Agencies have to decide whether to conduct 

audit tests themselves or contract with outside 

organizations to conduct the tests. It is telling that 

most of the previous government enforcement 

efforts described above involved contracts with 

outside testers. Some agencies can and do hire 

their own testers, including DOJ for a 

portion of its fair housing testing, but 

outside nonprofit organizations often are 

better placed to have relationships with  

or a pipeline to potential testers with  

deep knowledge of the industry to 

which they are applying, and thus more 

convincing applicants. 

Personnel 
Depending on the factors described above, 

there are also important questions around 

the personnel necessary to conduct 

effective audit testing. In addition to 

experts to help design a testing program, 

a team may require statisticians, 

coders, attorneys, and possibly live 

testers. Recruitment of the latter may be 

complicated given the need to identify 

tightly matched pairs. 

Funding 
As the EEOC discovered in its audit testing 

pilot, audit testing programs require 

adequate resources to be effective. In 

the long term, government funding will 

be needed to maintain an adequate 

nationwide audit testing program 

targeting employment discrimination, and 

to send the signal that this is important 

work. HUD’s Fair Housing Initiatives 

Program, which issues grants to nonprofit 

organizations working to prevent or 

eliminate housing discrimination and help 

enforce the Fair Housing Act,161 sets an 

important precedent for the creation of a 

sustainable funding source for testing at 

the federal level, even though employment 

testing is different enough to require a 

different approach.162 
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Currently, there is no dedicated funding for fair employment testing at the national level. In the 

meantime, philanthropy can play a key role by funding audit testing efforts in order to develop 

further evidence of the possible role of testing in rooting out employment discrimination and 

informing policy efforts. Agencies could also suggest that employers themselves fund audit 

testing programs, not unlike “mystery shopper” programs that retail businesses use to improve 

customer service.163 Groups like the Equal Rights Center today have corporate clients who contract 

with them for compliance testing. Employers who claim a commitment to improving their hiring 

practices—whether proactively, due to affirmative action programs 164 or as a result of a settlement 

agreement or consent decree 165—may establish audit testing programs as part of their auditing and 

assessment strategy. Agencies must be careful to conduct their own oversight of such programs 

and should provide stiff penalties for employers who abuse them. 

Research Agenda 
Audit testing has a well-established method for identifying discrimination, but future testing 

programs could be strengthened by additional research on a number of questions, such as: 

 Are there untapped opportunities for computerizing audit studies? 166 

 Can audit testing effectively detect bias in algorithms used for screening applicants  

 or in aptitude or personality tests given to applicants? 167

 Can this methodological tool be adapted to spot bias in more advanced positions  

 (beyond entry-level) or in promotions? 

 Can we draw a connection between Devah Pager’s groundbreaking audit testing  

 research into discrimination against individuals previously involved with the criminal  

 justice system and “fair chance” laws? 

 How can audit testing be coordinated with strategic communications efforts by federal  

 agencies in order to address hiring discrimination more effectively? 168 

 Can testing be used to deepen our understanding of the conscious and unconscious  

 mechanisms of bias in the workplace, thereby enabling improvements in employers’  

 remedial actions, the content of injunctive relief specified in legal settlements, etc.? 169 

 What is the best ecosystem to ensure that agency testing initiatives are successful?  

 What are the entities involved, what are their roles, and how should they interact with  

 each other to maximize impact? 170

(continues next page)



 Generally, what kind of testing evidence makes a strong case in the enforcement  

 context? This information currently exists primarily through case law in the housing  

 context, but that has taken decades to develop. 

 What are the best ways to address limitations on an employment testing program  

 caused by the very protections we wish to enforce? For example, for live testing, it is  

 likely most sustainable to employ testers on a full-time basis, but how can full-time  

 testers be recruited without running afoul of Title VII requirements?
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The Civil Rights Act of 1964 enshrined in U.S. law the defining 
movement’s values and a framework for needed reforms based on 
ongoing experimentation, improvement, and enforcement. 

conclusion

level. At the federal level, the EEOC and 

OFCCP have an opportunity to employ 

audit testing as a tool to improve their 

respective enforcement of civil rights laws, 

as already evidenced by previous pilots 

with state and local fair employment 

practices agencies (FEPAs). Federal 

agencies can also incentivize employers, 

unions, and allied public interest groups to 

fund audit testing to encourage broader 

compliance and high-road employment. 

In particular, the EEOC and OFCCP 

have the authority to oversee and build 

out robust audit testing programs 

in partnership with local and state 

FEPAs. Supporting such efforts through 

more aggressive agency oversight and 

enforcement funding would constitute 

especially timely priorities for the Biden 

administration. 

If the United States is to fulfill the promise of the 

Civil Rights Act, which Black southerners made 

possible through considerable sacrifice, we must 

take the next bold steps in truly rooting out 

race-based discrimination and advancing racial 

equity, including promoting fair employment 

opportunities. Private philanthropy has supported 

groundbreaking studies and there are examples of 

government agencies implementing audit testing 

to uncover systemic hiring discrimination. The 

exciting conclusion: audit testing of employment 

practices works, and the time is now for 

government leaders to get serious about funding 

and implementing it. 

Our country has entered another era in the 

movement for racial justice that calls for deep 

transformative policy making, creative course-

correction, and thoroughly informed systemic 

solutions. While philanthropic investments should 

continue, government at the local, state, and 

especially at the federal level, is called upon now 

to dedicate major next-generation resources to 

research, evaluation, and enforcement efforts that 

will utilize audit testing strategically, focusing on 

industries, occupations, and geographies that have 

exhibited entrenched racial inequality in hiring. 

Audit testing can become a key tool in our efforts 

to dismantle occupational segregation and build an 

inclusive good jobs economy that levels the playing 

field for workers of color. Innovative policies 

recently adopted in Milwaukee and New York City 

offer a glimpse of what’s possible at the municipal 

29
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appendix

Responding to Critiques of Testing 
While audit studies have produced compelling results, they have drawn their share of criticism. 

For example, economist James Heckman questioned whether the Urban Institute’s early study 

adequately pinpointed discrimination, providing three main critiques: 171 

First, that the study did not distinguish between average and marginal discrimination; in other 

words, even if many firms discriminate, that may not actually affect workers who face such 

discrimination at the margins, especially if they can get jobs elsewhere.172 But Heckman’s argument 

presumes the neoclassical assumption of a perfect market—an assumption that is, at minimum, 

inconsistent with the persistent group inequality we see today resulting from inter-group labor 

market discrimination.173 If his argument were true it would be tautological. He is arguing that 

discrimination doesn’t exist for the marginal worker because market mechanisms are anti-

discriminatory. 

Heckman also argues that by focusing on ads in newspapers, the Urban Institute’s methodology 

under-sampled jobs found through friends, which he found to be the “main route” of youth 

employment, as opposed to public job postings.174 But if anything, this methodological critique 

suggests that audit testing underestimates discrimination, especially given research on how 

relatively homogeneous social networks among White people in particular can diminish job 

prospects for people of color.175 If workers of color have less information about job opportunities, 

they have less chance even to apply for jobs, let alone lose out to equally (or less) qualified  

White workers. 

Finally, Heckman hypothesized that there may be productivity-linked employment attributes that 

employers could see but that testing studies did not control for, and that might lead to particularly 

problematic outcomes given that testers often end up in the “distribution tails” of candidate pools. 

In other words, more White testers had uncontrolled “positive” productivity-linked employment 

attributes (sometimes called “soft skills”) that won them jobs over the Black testers. (In a prior 

article, Heckman and Siegelman had suggested that differences in outcomes could be attributable 

in part to all of the Latino testers in one study wearing facial hair or having an accent.) 176 

Senator Alan Simpson voiced similar concerns about the use of audit testing in employment on the 

grounds that it was more complex and subjective than in housing sales and rentals: 

While the Department of Housing and Urban Development has conducted similar tests of 

discrimination in public housing [sic], the employer-employee relationship is far more complex  

than that of landlord-tenant. There are so many more variables present in deciding whether to  

hire someone, that I believe that it is necessary for Congress to establish some reasonable  

ground rules with respect to this sort of ‘testing.’” 177 
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The more concrete version of this critique fails under even basic scrutiny. For example, we have 

no evidence that Latino testers in the study Heckman and Siegelman criticized had more facial 

hair than the White testers nor any evidence that presence or lack of facial hair is indicative of 

job performance a priori. Moreover, as Heckman and Siegelman signal, it is hard to separate 

responses to accents from discrimination based on ethnicity. And if employers were using facial 

hair to determine qualification, that very well may be evidence of discrimination in the first place.178 

Beyond that, there is no reason to suspect that a well-designed research study would introduce 

bias, so we cannot assume that it has without evidence.179 On the other hand, we have ample 

evidence of discrimination from studies based on simple job applications from perfectly matched 

(often fictitious) candidates.

But Heckman signals a broader (related) critique that while Black and White testers may be similar 

on average (at the mean or median), hiring decisions are made in the tails of distributions not at the 

mean, and the White distribution could be more variable such that there is a greater concentration 

in the upper tail. Once again, he presents no evidence at all that the studies at issue have this 

methodological limitation. And, even if there were such evidence, uncontrolled methodological 

limitations could result in greater than measured discrimination as easily as less than measured 

discrimination.180 Regardless, these critiques could be addressed through easy methodological 

changes, such as better matching of the tested pairs.181 The best correspondence and live-pair 

testing alike already address these concerns.

Beyond methodological accuracy, critics of audit testing have raised more philosophical or even 

ethical concerns, including: 

 Testing requires testers to “deceive” or even “entrap” human subjects without their  

 knowledge. 

 Testing wastes the time of employers, who spend time screening and even interviewing  

 candidates who have no intention of taking the jobs to which they applied, and who  

 may not even exist. 

 Testing is not a helpful way of identifying discrimination beyond entry-level jobs, and  

 it cannot adequately account for bias in promotions.182 

True, matched-pair testing necessarily requires applying for positions without disclosing the nature 

of the audit, but it does not by its nature involve attractive “lures” that seek to entice individuals 

to act in an illegal manner.183 Model live-testing programs are given limited information about 

the nature of their test targets, their partners’ experiences, and even what type of discrimination 

is under investigation. In terms of resources, testing does result in employers screening more 

candidates than they would otherwise, but the difference is incremental, because most employers 

screen multiple candidates for open positions. Given the extent of employment discrimination and 

occupational segregation in our labor force, and the effectiveness of this tool at identifying hiring 

discrimination that is otherwise extremely hard to see, the potential benefits of audit testing 
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appear to outweigh the costs, especially as compared to the economic and social costs of status 

quo discrimination. This is likely why so many university Institutional Review Boards have 

approved audit testing, weighing the costs and benefits. And while testing is most established in 

entry-level hiring—which is incredibly important for career trajectories—that does not preclude 

designing and piloting new methodologies for more senior positions, for example, with résumé 

screening. 

Testing as a Basis for Private Litigation 
Against this backdrop, advocates have attempted to bring litigation based on evidence developed 

through auditing programs over the years, but case law is mixed as to whether employment 

testers have legal standing to sue for violations. In Kyles v. J.K. Guardian Sec. Serv., Inc., the Seventh 

Circuit ruled that testers who experience discrimination when applying for a job do have standing 

to sue under Title VII.184 The court reasoned that by making it unlawful for an employer “to limit, 

segregate, or classify his employees or applicants in any way which would deprive or tend to 

deprive any individual of employment opportunities or otherwise adversely affect his status as 

an employee…because of such individual’s race…,” Congress created a far-reaching substantive 

right that extends well beyond a mere refusal or failure to hire.185 The court likewise reasoned 

that testers advance the same policy goals that led Congress to authorize individuals as “private 

attorneys general” to file suit to challenge discriminatory employment practices, even though they 

may not have a genuine interest in the job at hand.186 

On the other hand, in Fair Employment Council of Greater Washington Inc. v. BMC Marketing Corp., 
the D.C. Circuit ruled in 1994 that tester plaintiffs had no cause of action under Title VII, given that 

they were not actually seeking employment and would not (and could not) have entered into an 

employment contract, so they lacked any injury in fact and standing.187 The court distinguished the 

Supreme Court’s decision in Havens, reasoning that the Fair Housing Act provided “an enforceable 

right to truthful information concerning the availability of housing,” which Title VII does not provide 

with respect to employment.188 

The EEOC itself has weighed into this debate. Between the Fair Employment Council and Kyles, the 

EEOC updated its enforcement guidance—still in effect—on whether testers can file charges and 

litigate claims of employment discrimination.189 The agency traced broad standing doctrine under 

employment discrimination laws, and civil rights laws generally, and noted that courts have found 

the purpose and structures of Title VII and Title VIII (the Fair Housing Act, under which Havens 

was decided) to be “functionally identical.” 190 Then, the agency recounts early cases conferring 

standing on testers. The EEOC guidance explicitly takes issue with the Fair Employment Council of 
Greater Washington ruling, by identifying factors that the D.C. Circuit overlooked, including that 

Title VII does not require a showing of future harm, that testers are indeed individual victims of 

discrimination, and that the decision undermines the “private attorneys general” function of  

Title VII.191 
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