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Power and Voice at Work:

New Yorkers View Employer
Retaliation as a Barrier to
Addressing Workplace Problems
and Express Desire for Union
Representation

In New York as elsewhere, the COVID-19 pandemic has underscored the importance of
workers’ ability to raise workplace concerns without employer reprisal.! Being able to speak
up carries critical implications for worker health and safety, freedom from discrimination,
and other matters of basic wellbeing.2 Even in the midst of a health and economic crisis,
workers around the country mobilized individually and collectively around arange of issues,
including premium pay and stronger workplace protections.3 Too often, however, employers

continue to punish workers for raising workplace concerns.4

Data from the national Just Recovery Survey (n=3,100), which oversampled working New
Yorkers (n=324), provides insight into how New Yorkers compare to the rest of the country
with regard to perceptions of possible of employer retaliation for raising concerns about
workplace safety and sexual harassment.5 It also shows how working New Yorkers compare
to their counterparts elsewhere with respect to interest in a specific kind of vehicle for
workplace collective action: forming a union.

Key Findings

=  Workers in New York are more likely than those in the rest of the country to report
that they perceive employer retaliation to be a significant barrier preventing them
from freely expressing concerns related to workplace health and safety. Forty-seven
percent of working New Yorkers reported that potential employer retaliation could
prevent them from refusing to work in unsafe conditions, as compared to 37% of
workers in the rest of the country. Thirty-four percent reported that potential
employer retaliation could prevent them from raising concerns about unsafe
working conditions, as compared to 25% in the rest of the country.

=  Workers in New York are more likely than those in the rest of the country to feel
pressure to refrain from reporting workplace sexual harassment to avoid employer
retaliation. Thirty-four percent of working New Yorkers reported that potential
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employer retaliation could prevent them from reporting workplace sexual
harassment, as compared to 25% in the rest of the country.

= Workers in New York express a higher level of interest in joining a labor
union than those in the rest of the country. Of workers who don’t currently
belong to alabor union, 57% of working New Yorkers stated that they would
like to join a union, as compared to 45% in the rest of the country.

= Nationally, Black workers are more likely than other workers to report
potential employer retaliation as a barrier to taking action against unsafe
working conditions.®

= U.S. workers who perceived retaliation to be a barrier are more likely to
want to organize with co-workers in a union, suggesting that workers view
unionization as a means to bolster their voice and power to speak up about
workplace issues that arise.

Building on these results, this brief concludes by drawing some implications
COuntry. o efforts to expand worker voice as part of a just and worker-centered

recovery.

New Yorkers are morelikely to perceive retaliation as a barrier than workers
in other parts ofthe country

During the pandemic, many employers have called on frontline workers to work in high-risk
environments without providing adequate protections against COVID-19, placing the
physical and economic health of workers and their families at risk. Being able to freely
identify workplace safety hazards is crucial to maintaining safe workplaces. COVID-19 has
laid bare the problem of employer retaliation against workers who raise these concerns and
underscored the impact of suppressing workers’ concerns on their wellbeing and that of the
broader public.

Results from the Just Recovery Survey show that a large share of New Yorkers say potential
retaliation from their employer would prevent them from taking action on issues related to
workplace safety and discrimination. Indeed, workers in New York are more likely to report
that potential employer retaliation is a barrier than their counterparts in the rest of the
country (see Figure 1).7

The Just Recovery Survey data show 47% of New Yorkers reporting that potential employer
retaliation could prevent them from refusing to work under unsafe conditions, and 34%
reporting that potential employer retaliation could prevent them from raising concerns
about unsafe working conditions. By comparison, 37% of respondents in the rest of the
country reported that potential employer retaliation could prevent them from refusing to
work under unsafe conditions, and 25% reported that potential employer retaliation would
prevent them from raising concerns about unsafe workplace conditions.

Alongside reporting the stifling effect of potential retaliation related to health and safety
concerns, working people in New York expressed that potential employer retaliation could
prevent them from reporting sexual harassment. Workplace sexual harassment and violence
is both a discrimination and a health and safety issue, and barriers to reporting hinder
efforts to confront the problem. As in the case of the other retaliation outcomes, New
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Figure 1. Share of Workers Viewing Potential Employer Retaliation as a

Barrier to Addressing Workplace Problems
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Yorkers were also more likely than those in the rest of the country to report that this was the
case: 34% of working New Yorkers expressed potential retaliation as a barrier to reporting
sexual harassment, as compared to 25% of working people in the rest of the country (see
Figure 1).

While demographic breakdowns are not available for New York specifically due to the
limited sample size, the national survey results suggest that there are troubling racial and
gender disparities in how empowered workers feel to take certain forms of action: Black
workers are more likely to report that potential employer retaliation could prevent them
from refusing to work under unsafe working conditions, and women are more likely than
men to report that potential employer retaliation could prevent them from reporting
workplace sexual harassment.

Stronger interestinunionsin New York thaninother parts ofthe country

As workers have navigated unsafe and unfair conditions during the pandemic, many have
engaged in workplace collective action, including strikes, petitions, and different forms of
protest. In a number of cases, workers have won important concessions from employers.
And, as shown in previous work, the “collective action potential” of the moment far exceeds
what has actually surfaced—e.g., a large share of non-union workers would be interested in
forming a union if given the chance.8

The Just Recovery Survey shows that interest in unionization among non-union New Yorkers
is high. A solid majority of non-union workers in New York—57%—expressed interest in
unionization, which was 12 percentage points higher than in the rest of the country (see
Figure 2).

Importantly, the national data also show that interest in unionization was higher among
those indicating that potential employer retaliation was a barrier to addressing any of the
workplace problems noted above (55%) than those who did not indicate that potential
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employer retaliation was a barrier at all (38%). The size of the survey sample in New York
did not allow for this analysis within New York specifically, but the data do not indicate that
the correlation between views of employer retaliation and interest in unionization are any
different in New York than in the rest of the country.

This correlation suggests that workers reporting potential employer retaliation for speaking
up about key workplace issues may view unionization as a vehicle for overcoming this
threat. Prior research confirms that being part of a union can facilitate the ability of workers
to freely raise concerns, showing that unionized workers are more likely than their non-

union peers to both speak up about their workplace health and safety concerns and
successfully have them addressed.®

Figure 2. Interest in Unionization n-Union Workers
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Finally, worker interest in unionization was especially high among Black and Asian workers
nationally. Sixty-two percent of non-union Black workers and 61% of non-union Asian
workers said they would definitely or probably support a union at their job, compared to
42% of white workers and 44% of Latinx workers.

Implications

Results from the Just Recovery Survey carry important implications for elected officials and
others in New York seeking to expand worker voice during the pandemic recovery and
beyond.

= Expand whistleblower and anti-retaliation protections. The survey results
indicate that legal protections against employer retaliation in New York State need
strengthening. The recently-enacted NY HERO Act bolstered protections against
employer retaliation for workers speaking up about airborne infectious diseases
like COVID-19. The same level of protection, however, is still not afforded to
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workers speaking up about other health and safety concerns or workplace issues. If
signed into law by Governor Cuomo, a bill passed this spring by New York’s
legislature would strengthen the state’s current anti-retaliation laws in several
ways, including by extending anti-retaliation protections to all workers who have a
"reasonable belief" that they are complaining about a violation of the law or a threat
to public health or safety on the part of their employer.10 Additional action could
prohibit retaliation against workers who share information about workplace health
and safety risks on social media, which has become a common forum for raising
such issues. Currently, retaliation for such disclosure is prohibited only in the case
of health care workers in New York State.

For more information about other steps that lawmakers can take to protect workers
from retaliation, please see NELP’s previous reports: Protecting Worker Safety &
Health in the COVID Crisis: A State & Local Model Policy Response; Silenced About
COVID in the Workplace; Exposing Wage Theft Without Fear; and Retaliation Funds: A
New Tool to Tackle Wage Theft.

= Establish just-cause termination standard for all workers in New York. The
limited protections under current law for workers who experience retaliation are
undermined because they exist against the backdrop of an “at will” employment
system—in which workers can be fired for any reason, or no reason at all, without
advance notice or fair process. The core of a just-cause employment system isa
requirement that an employer show justifiable reason for discharging a worker.
Shifting responsibility to the employer to demonstrate a good reason for discharge
is a crucial step towards meaningfully protecting workers against arbitrary and
unfair firings—including retaliatory firings of whistleblowers, workers experiencing
and reporting discrimination or harassment, and workers exercising other rights
under the law.11

= Improve enforcement of workplace protections including anti-retaliation
provisions. The survey results indicate the importance of ensuring that existing
worker protections function in practice. This means supporting enforcement at the
state as well as the local level. For example, in New York City, the Office of Labor and
Policy Standards (OLPS) plays a key role in enforcing key labor and employment
protections and is seen around the country as a successful model for municipal
governance related to labor and employment. In the last two years, however, OLPS
has experienced significant staffing reductions in all areas, including investigators,
attorneys, researchers, intake staff, and outreach and advocacy—with a decrease in
staffing of 36% between 2018 and 2020.12 Prior work has also indicated that
additional funding and resources would help the New York State Department of
Labor to effectively enforce the law.13 Enforcement agencies could also consider
expanded use of co-enforcement strategies involving worker organizations.1*

= Defend the right to organize at work. Unions in New York, which make up one of
the most powerful statewide labor movements in the country, have experienced
widespread member attrition during the pandemic due to employment
disruptions.1> However, the survey data show broad interest in joining a union. The
coming period could be one in which workers come to wield greater control over
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their conditions through collective action, and the right to organize collectively
needs to be vigorously defended to ensure that workers have the necessary voice
and power on the job to speak up about issues that arise. For example, prior
research has shown that unionized workers are more likely than their non-union
peers to speak up about health and safety problems in the workplace.1¢ And many
stakeholders can benefit from the power and voice afforded by unions: In New York
during the height of the pandemic, death rates from COVID-19 were lower in
unionized nursing homes than in those without union representation.?

About the Survey and Analysis

In late 2020, Color Of Change, the National Employment Law Project, TIME’S UP Impact Lab,
and the Worker Institute at Cornell partnered on a 63-item national Just Recovery Survey
(n=3,100).18 With an oversample of Black respondents (n=595), Latinx respondents (n=722),
and New Yorkers (n=324), the survey captured the varying experiences of working adults
during the COVID-19 crisis based on race, gender, and income, addressing three areas:
economic security, health and wellbeing, and agency and voice. In the current analysis, we
coded as “Black” those respondents who self-identified as “Black” and “non-Hispanic” or
“Black” and “Hispanic”; and we coded as “Latinx” those respondents who self-identified as
“white” and “Hispanic” or “Hispanic” with their race unspecified.

The Just Recovery Survey included 63 questions related to worker economic security, health
and wellbeing, and agency and voice, and was administered by the survey research firm
SSRS in September and October of 2020 using its online SSRS Opinion Panel.1® The survey
(n=3,100) included respondents from 50 U.S. states and the District of Columbia who
indicated that they were not retired or permanently out of the labor market (for more detail
on the methodology, see footnote).20

Findings reported above are based on questions related to barriers presented by retaliation
for different workplace actions related to health and safety and sexual harassment, and
interest in unionization (which was asked only to non-union workers). All reported
differences between New York and the rest of the county are statistically significant at a 90%
confidence level, and all reported differences based on demographics are statistically
significant at a 95% confidence level.
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