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Ending Injustice in Our Fields and 
Dairies: New York State Should 
Extend Basic Labor Protections to 
Farmworkers 
 
In 1937, New York State lawmakers passed fundamental labor protections for the state’s 

workers. But just as Congress had done in the landmark federal labor law enacted two years 

earlier, New York lawmakers excluded farmwork and other industries disproportionately 

employing workers of color from these protections. In the eight decades since, farmworkers 

have been paid low wages for onerous work, suffered poor living conditions, and been exposed 

to wage theft, physical injury, trafficking, and harassment. Since the 1990s, lawmakers in 

Albany have promised to address this shortcoming, and yet these unfair exclusions from basic 

legal protections persist. Often working in rural isolation, for employers who control virtually 

every aspect of their lives, the men and women who produce our sustenance cannot depend 

upon basic labor laws, and yet they are also constrained from banding together to improve 

their conditions. We are past due to end the discrimination in New York’s fields and dairies, and 

to extend collective bargaining rights and other baseline labor protections to farmworkers. 

 

To Farmworkers, Promises Made and Promises Broken 

Time and time again, agricultural workers laboring in one of the lowest-paid and most 

dangerous occupations in the United States have been told by policymakers that they don’t 

matter. As a result of legislative compromises in the drafting of the National Labor Relations 

Act (NLRA) in 1935 and the Fair Labor Standards Act (FLSA) in 1938, farmworkers were 

among the groups excluded from workplace protections.1 As historians have noted, Southern 

legislators in the 1930s were “intensely concerned” with preserving a status for black 

agricultural labor that “often came close to resembling nineteenth-century conditions under 

slavery.”2 And in the years before the civil rights movement, these workers were no one’s 

constituents; they had no way of participating in civic democracy to demand and win 

workplace democracy. 

 

While New York State lawmakers have often noted this disparity and have even vowed to 

address it, there has been little movement in recognizing the rights of farmworkers. The New 

York State Labor Relations Act (SLRA) was passed in 1937 without including farmworkers. 

Numerous other occupations disproportionately staffed by women and people of color were 

similarly carved out, including personal service occupations, building service jobs, caregiving 

occupations, and retail jobs.3 In 1991, a state task force concluded that “ending the legal 

POLICY BRIEF | MAY 2019 



NELP | ENDING INJUSTICE IN OUR FIELDS AND DAIRIES | MAY 2019  
2 

discrimination [against farmworkers] would mean the full realization of a prerogative 

rooted in . . . Article I, Section 17 of the New York State Constitution”4: the right of all 

workers to bargain collectively. And yet, the law did not change. In 2016, a group of New 

York farmworkers sued the state after suffering drastic retaliation for trying to organize, 

asserting that “the reality for New York’s farmworkers remains bleak because of the State’s 

indifference to their plight.”5 Workers questioned the constitutionality of excluding 

farmworkers from laws that would protect them from this kind of retaliation, and Governor 

Andrew Cuomo agreed with them.6 Three years later, the matter remains in the courts. 

Although numerous revisions and expansions redressed minimum wage exclusions for many 

of the other occupation years ago, it is only now that workers on some New York State farms 

will start receiving the state’s minimum wage.7 

 

Workers cannot depend on regulatory agencies to protect them from exploitative conditions 

in the industry. While the National Institute for Occupational Health and Safety (NIOSH) has 

a program addressing health and safety among farmworkers, a 1976 measure exempted 

roughly 93 percent of all U.S. farms with outside employees from regulatory oversight.8 An 

Occupational Safety and Health Administration (OSHA) program designed specifically to 

address the appalling death rate among New York’s dairy workers covered only farms with 

11 or more workers, with the result that 88 percent of fatal accidents on dairy farms 

between 2007 and 2012 were not inspected.9 Research has found frequent wage theft in the 

agricultural industry, with some studies calculating that nearly one-fifth of all farmworkers 

have experienced some kind of wage violation.10 Sexual harassment and trafficking are also 

rampant in the industry.11  

 

Clearly, if farmworkers are going to be protected from bodily harm and illegal employment 

practices, they need stronger legal protections, but they also need the ability to advocate for 

themselves. Farmworkers need full protection of their right to organize, as an effective 

counterweight to almost a century of neglect and to help improve conditions in one of the 

most dangerous, difficult, and important occupations in the nation. 

 

To be clear, the language of the NLRA does not forbid farmworkers from organizing in order 

to redress these problems. These workers are not protected by the Act, but nor are they 

prohibited from the basic right to withhold their services or engage in other collective 

activity.12 States can make the decision to do right by these workers and extend collective 

bargaining rights without fear of preempting federal law. Indeed, 10 states have already 

done so, while four have extended overtime pay regulations to agricultural workers.13 In this 

brief, we explain why New York State should make good on the longstanding promises made 

in the New York SLRA, and grant workplace democracy and the right to organize to its 

farmworkers. 

 
Who Are New York’s Farmworkers? 

One side effect of excluding farmworkers from the regulatory purview of the federal 

government is a longstanding dearth of information about this critical workforce. The 

seasonal nature of agricultural work, coupled with the practice of moving workers and crews 

from one farm to another in order to plant and harvest sequential crops, makes conducting 

the kind of sample surveys on which the government depends complicated. The fact that so 
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many farmworkers are contingent workers presents an additional challenge in collecting 

data.14 

 

According to the New York State Department of Labor, there are 40,000 to 80,000 

farmworkers who labor in the state every year.15 The U.S. Department of Agriculture’s 

(USDA’s) most recent Census of Agriculture, the National Agricultural Workers Survey 

(NAWS) conducted in 2017, estimated 8,963 farms in New York employing 55,636 hired 

farmworkers. (They also counted more than 40,000 “unpaid workers” providing labor on 

twice as many farms.16) Advocates have estimated the numbers to be higher, with perhaps 

as many as 100,000 workers in the state.17 

 

Although imperfect, worker surveys do provide some insight into the nation’s farmworkers. 

Of those surveyed for the NAWS, 83 percent reported they were Hispanic, with 51 percent 

reporting they were U.S. citizens, legal permanent residents, or working through a visa 

program. A smaller survey of New York dairy farmworkers found nearly two-thirds of 

workers reporting that Latino immigrant workers were given worse assignments and 

earned less pay than other workers.18 Farmworkers who experience abusive conditions, 

wage theft, or unsafe practices that threaten worker and consumer safety may be fearful of 

speaking up,19 while those on H-2A visas are tied to just one employer and cannot leave to 

work in less abusive conditions.20 This workforce’s position in an increasingly anti-

immigrant context exacerbates the potential for poor working conditions, wage theft, and 

safety hazards and argues even more compellingly for state protections of their right to 

organize.21 

 
The majority of New York farmworkers labor on large farms and have 

long tenure with their employers 

 

The USDA data further breaks down the type of establishment 

farmworkers labor for, though the agency uses various different 

benchmarks to determine the size of a farming establishment. Just over 

one quarter of all farms in the state use hired labor. While small farms, 

consisting of four or fewer workers, constitute 70 percent of the farms 

reporting hired labor, they employ only 16 percent of all farmworkers. 

Nearly 78 percent of farmworkers labor on farms with five or more 

workers, with more than 60 percent on farms listing 10 or more 

workers.22 In other words, most New York farmworkers are 

concentrated on larger farms. A smaller study, based on face-to-face 

interviews with dozens of New York State immigrant dairy farmworkers, 

found that roughly 80 percent of them worked on large (500-1,000 

cows) or very large (more than 1,000 cows) farms.23 

 

Despite the image of a highly transitory workforce, only 19 percent of 

farmworkers in the United States are what the USDA calls “migrant” 

workers (those who travel 75 miles or more from their home base 

location to work, or who follow crops working at multiple locations). 

Additionally, many workers report long tenures on the job: 42 percent of 

those surveyed said they’d been with the same employer for more than 

five years, and 20 percent reported more than 10 years with one 
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employer.24 Given that the median number of years U.S. workers have been with their 

current employers in the economy overall is 4.2 years, the longevity of farmworkers is 

impressive.25 Most have been doing farmwork for a long time: more than half report more 

than a decade of experience in the industry. 

  

Farmworkers Face Low Wages and Dangerous Working Conditions 

Despite an ongoing labor shortage, New York’s farmworkers are paid low wages. Wages are 

low even for those with experience, and even after accounting for modest pay increases in 

recent years. Those increases were roughly in line with those paid nationally, according to 

regional wage data compiled by the USDA.26 Data from the New York State Department of 

Labor would put the state’s farmworkers squarely within the average for the region, though 

reported entry-level wages are nearly one-third lower.27 

 

(Source: USDA, National Agricultural Statistics Service, Annual Farm Labor Surveys dated November 

15, 2018; November 16, 2017; November 17, 2016; and November 19, 2015) 

 

According to the NAWS, fully one in three farmworkers 

nationally had incomes that placed their families below the 

poverty line.28 Even at the high end of the range of median 

wages reported by the state, New York farmworkers’ pay 

cannot lift a family of two above the federal poverty line. 

Many of the counties with the greatest agricultural activity 

also have higher-than-average food insecurity rates; no 

doubt among those struggling for adequate nutrition are 

farmworkers and their families.29 

 

Yet these workers play an important role in New York’s 

economy. According to the Cornell Farmworker Program, 

the typical dairy farmworker in New York spends roughly 

20 percent of his wages on food from supermarkets.30 And 

many make large purchases, including automobiles (nearly 

two-thirds of farmworkers nationally reported owning or 
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trying to buy a vehicle) and houses (18 percent reported owning a home).31 Some New York 

agricultural communities have been pulled from the brink of obscurity by immigrant 

newcomers who keep farms afloat, act as consumers for local businesses, support an aging 

local population, go on to establish businesses, and revive shrinking school systems.32 In 

some rural counties across the United States, growth in immigrant populations drawn there 

by agricultural work was the only demographic growth that slowed the decline of the 

community.33 

 

Farm owners already pay for long working hours in the form of lost 

productivity and increased injuries 

 

Low hourly wages are exacerbated by the fact that these workers are exempt from overtime 

pay laws while being asked to perform arduous physical labor for many hours a week, and 

thus increase their risks of bodily harm.34 Farmworkers are paid no more for the 41st or the 

51st hour of work in a week than they are for their first hour, and yet base pay is so low that 

the choice between pushing through long weeks and taking time to rest is an impossible one.  

 

Farm owners already pay for long working hours in the form of lost productivity and 

increased injury levels. According to the Centers for Disease Control and Prevention, every 

day 100 farmworkers across the country suffer a lost-work-time injury, and the industry 

suffers a fatality rate of 21.4 deaths per 100,000 workers.35 Significant numbers of 

farmworkers suffer chronic musculoskeletal pain from repeated tasks like pruning, 

harvesting, and machine operation.36 Workers are stuck between bad choices when they are 

compelled to work excessive hours without additional pay, because to say no to more work 

means significantly lower paychecks. But increased risk for injury or even death may mean 

that, in subsequent weeks, they might have to go without pay at all.  

 

Establishing precisely how many hours of labor workers actually perform is a tricky task.  

The USDA’s regional calculations find that the Northeast Region has average hours ranging 

from 39 to 45 over the course of the last three years. According to the Cornell College of 

Agriculture and Life Sciences, an online survey found that the average farm employee in New 

York and neighboring states worked 56 hours per week, though respondents included 

middle managers and some farm owners. Some respondents reported a much longer 

workweek, which the authors noted “is not supportive of good health and quality work.”37 A 

2011 study found that 35 percent of workers on New York State fruit and vegetable farms 

worked less than 40 hours per week, with just 10 percent of fruit workers and 8 percent of 

vegetable workers putting in more than 70 hours in the same period.38 Another study of 

workers on dairy farms found that the vast majority worked a six-day week, with just over 

half putting in 12-hour shifts, though it claims that this schedule has been instituted on many 

farms “at the request of workers.”39 A government study of Minnesota farmworkers’ hours 

and overtime pay found that less than half of agricultural employers had hourly workers 

putting in more than 48 hours per week, representing just over one-third of all agricultural 

employees in the state (some of whom were salaried at a rate high enough to exempt them 

from state overtime provisions).40 

 

Other studies reveal significant differences even within one type of farm. While dairy 

workers on large farms most often reported working a shift of 12 consecutive hours, those 

on smaller farms might put in several eight-hour shifts with breaks in between that are too 
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short for meaningful rest.41 Many of the workers in this study also reported being surveilled 

and instances of work being sped up if they took a rest—retaliatory measures that should 

give pause to assertions that farmers are assigning long hours at workers’ request. As one 

worker asked, “Why are we as workers not deserving of overtime? If it is raining and farmer 

wants production, he makes us work in the rain. If the temperature surpasses 90 degrees, 

we’re there working. I see in other industries there are workers in lighter jobs that are not 

exposed to the conditions we are exposed to and yet they’re entitled to overtime and we are 

not.”42 

 

Furthermore, the context is changing in a way that may put workers’ 

livelihoods at risk. With climate change, ever increasing heat can put 

workers’ very lives in peril.43 According to the New York Climate 

Change Science Clearinghouse, the state can expect delayed spring 

planting due to flooding, increased heat-stress days (days with 

temperatures over 90 degrees), and more dangerously strong 

storms,44 placing farmworkers in ever more precarious positions. 

Nonetheless, because many farmworkers are paid low wages 

calculated by the piece, there is a perverse incentive to skip shade or 

water breaks or ignore safety warnings in order to earn enough to get 

by.45 If both farms and farmworkers are to survive the decades to 

come, they must be able to work as equals at the bargaining table to 

create new employment practices that reflect the new reality. 

 
 

The Benefits of Workplace Democracy and Collective Bargaining  

No one disputes that farming is hard physical work, and decades of research make it clear 

that it’s too often dangerous work and that unscrupulous employers engage in a variety of 

illegal practices that leave workers with short paychecks or in physical peril far from law 

enforcement or advocates. Many farmworkers are out-of-state residents or non-citizens, 

giving them less leverage with policymakers who don’t see them as constituents. Because of 

immigration status issues, or in response to the generalized anti-immigrant sentiment that 

has become a constant threat to immigrant communities, these workers may be disinclined 

to report abusive treatment or poor working conditions even when they present a dire 

threat to workers or consumers. Thus, being able to organize and collectively bargain is 

extraordinarily important in order to improve conditions on New York’s farms. The state’s 

own employment relations act was specifically designed to redress exclusions in federal 

labor protections, and it established the only official labor relations board authorized to 

ensure workers’ rights to organize are respected. But farmworkers do not have recourse to 

this board.  

 

Some farmers claim that having to adhere to the same laws governing other workplaces will 

irreparably harm their business model. It’s a circular argument—that employment practices 

shaped by longstanding unjust exclusionary policies now cannot survive without those 

exclusions, so therefore they need the exclusions. Lobbyists for farm interests argue that a 

contract with their workers would simply be too difficult, “Whether it’s the weather, 

whether it’s commodity prices . . . whether it’s a tractor that breaks down. There’s so much 

that happens on a farm that [a collective bargaining contract] can just make it that much 
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more difficult.”46 But complexity is not a legitimate argument against equal protection under 

the law. Farm operators in several other states manage to work within this legal framework, 

and many other businesses in New York that similarly once enjoyed exclusions from basic 

workplace protections have adapted and prospered without those exemptions.  

 

When workers have a union, it improves wages and conditions not 

only for workers covered by that agreement, but also for 

unorganized workers in the same industry. A collectively bargained 

agreement can lessen pay gaps based on systemic racial and gender 

bias, and historically have been especially beneficial to Black and 

Hispanic workers.47 This is true for farmworkers, as well. For 

example, in Washington State, when farmworkers organized in 

2013, they won a minimum hourly rate of $15 per hour and paid 

work breaks for those earning a piece rate.48 In California, the 

United Farm Workers won a state supreme court decision 

mandating fair employment contracts even in the absence of a 

current collective bargaining agreement, thus ensuring that even 

when employers refuse to bargain in good faith with organized 

labor, they must guarantee fair pay and hours and improving 

working conditions industry-wide.49 And women farmworkers 

seeking to organize in Florida came together with counterparts 

from all over the globe to discuss sexual harassment in agriculture 

and how best to protect women farmworkers from exploitation.50  

 

A collective bargaining agreement is also critical to protecting workers against disparate 

treatment by employers, or harsh retaliatory measures if they speak out against poor or 

dangerous working conditions. According to one farmworker advocate, if a worker reports 

an eye injury or a fall off a ladder, she may not be the only one to suffer the consequences. 

The network of friends or the crew leader who brought her to the farm may also lose their 

jobs.51 Farmworkers with a collective bargaining agreement can appeal to an established 

grievance procedure to redress problems at the workplace, including instances of retaliation, 

whereas those without an agreement are left with filing a private-action lawsuit as their only 

option52—one fraught with danger and expense for low-paid immigrant workers in today’s 

judicial and political culture.  

 

Furthermore, smooth labor relations between farm owners and farmworkers can mitigate 

labor unrest and improve predictability and security for both parties. The California State 

Legislature passed the groundbreaking California Agricultural Labor Relations Act explicitly 

“to ensure peace in the fields . . . by guaranteeing justice for all agricultural workers and 

stability in agricultural labor relations.”53 

 

Consumers, too, can benefit, as when farmworkers expose the use of dangerous chemicals in 

fields or unhygienic working conditions that may lead to public health hazards. The U.S. Food 

and Drug Administration specifically lists adequate training and hygiene for workers 

handling agricultural products as part of its mandated public safety measures,54 but if 

workers do not also feel empowered to speak up when they see poor practices or fear losing 

their income, housing, and even work status if they do, these are mandates missing a critical 

piece of their enforcement mechanism. When the right to organize is protected in any 
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organize is protected, 
workers can become 

frontline allies for 
consumer protection; 

this is as true for 
farmworkers as it is 
for flight attendants, 

power plant operators, 
truck drivers, and 

bank tellers. 



NELP | ENDING INJUSTICE IN OUR FIELDS AND DAIRIES | MAY 2019  
8 

industry, workers can become frontline allies for consumer protection; this is as true for 

farmworkers as it is for flight attendants, power plant operators, truck drivers, and bank 

tellers. 

 

It’s Time to Protect Farmworkers’ Right to Organize 

The fear of retaliation and the possible repercussions for speaking out exacerbate the 

potential for exploitative conditions for New York State’s farmworkers. Despite their role in 

providing sustenance to communities and food commodities to processors, for too long, the 

message from federal and state lawmakers has been that they don’t matter. Excluding 

farmworkers from basic employment and labor rights puts these workers at risk and sends 

an implicit message that exploiting them is permissible. The ongoing exemption of this 

population from labor law protections continues a longstanding bias against workers of 

color.  

 

The physical isolation of these workers, coupled with vulnerability that comes with language 

differences and non-resident status, often leaves them outside the systems of civic 

democracy, and the lack of explicit protections of the right to organize similarly cuts off 

avenues of workplace democracy. There have been countless cases of trafficking in the 

industry, including instances of infringement of movement (where workers are physically 

prevented from leaving a farm through physical restraint, confiscation of passports, and 

sometimes by gunpoint55) or debt bondage (overcharging for housing or transportation).56 If 

farmworkers are able to organize, they can depend on one another for education about their 

legal rights, support in addressing grievances, and as a group can be an effective 

counterweight to the control of farm owners and labor contractors over their wages, 

working conditions, and wellbeing. 

 

Finally redressing these discriminatory exclusions more than 80 years after they were 

codified will improve the lives of tens of thousands of New York farmworkers today, 

empower those in the future, and honor the generations who have been left to fend for 

themselves in the interim. Extending collective bargaining provisions now means that as the 

New York State agricultural industry has to alter its practices to adapt to a changing climate, 

workers with decades of experience and commitment to the industry could be equal 

partners in implementing the new policies needed in a new climate context. 
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